
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

CHURCH OF SCIENTOLOGY OF GEORGIA, ) 
INC., a Georgia Corporation,  ) 
       ) 
  Plaintiff,   )   
       ) 
v.       ) CIVIL ACTION 
       ) FILE NO.: 1:10-cv-0082-CAP 
CITY OF SANDY SPRINGS, GEORGIA,  )  
et. al.      ) 
       ) 
  Defendants.   ) 
 
 

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR  
MOTION TO STRIKE  

 
 COME NOW the City of Sandy Springs, Georgia, and its named 

elected officials, Defendants in the above-styled action, and 

file this their Memorandum of Law in Support of their Motion to 

Strike. For the reasons set forth below, Defendants respectfully 

request that the following be struck: Deposition of Nancy 

Leathers Vol. I, p. 22, Lines 10 – 25; pp. 23 – 26; p. 27 Lines 

1-10; and Paragraphs 19 and 21 from the Affidavit of Deborah 

Danos.  

ARGUMENT AND CITATIONS TO AUTHORITY 

1. The above-referenced portions of the Deposition of Nancy 
Leathers Vol. I are inadmissible as speculative, conclusory, 
and lacking factual foundation. 
 

 During the deposition of Nancy Leathers on June 2nd, 2010, 

Plaintiff’s counsel repeatedly questioned Ms. Leathers 

concerning the “compelling governmental interest” supporting 
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Defendants’ decision to deny Plaintiff’s proposed expansion of 

its facility located on the corner of Roswell Road and Glenridge 

Drive. Doc. 42 p. 22-24. Plaintiff also requested inadmissible 

speculative testimony from Ms. Leathers as to whether or not 

Plaintiff’s application could have been handled by imposing 

alternative hypothetical conditions, whether those hypothetical 

conditions were considered by the Defendants, and whether it was 

the Defendants’ responsibility “to come up with a lesser 

restrictive means to achieve [its] compelling governmental 

interest.” Doc. 42 p. 24-28. Defendants objected to the form of 

these questions as inviting speculation by the witness, as 

conclusory, and as lacking adequate factual foundation. Id. 

Having preserved its objection, Defendants now request that this 

material be struck from the record as inadmissible evidence.  

“A witness may not testify to a matter unless evidence is 

introduced sufficient to support a finding that the witness has 

personal knowledge of the matter.” Fed. R. of Evid. 602. 

Speculative testimony not based on personal knowledge is 

inadmissible as evidence. Id.  

The denial of Plaintiff’s proposed expansion was a 

legislative decision made by the City Council, and as a matter 

of law no individual is competent to testify as to the 

legislative intent or the reasons for a legislative decision. 

See Albany Surgical P.C. v. Department of Community Health, 257 
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Ga. App. 636, 640 (2002). Plaintiff provided no factual 

foundation demonstrating that Ms. Leathers had personal 

knowledge of the reasons, or the relative weight of those 

reasons, for the Defendants’ decision, nor was she in a position 

to testify as to those reasons. As Director of Community 

Development, Ms. Leathers was certainly in a position to provide 

her opinion as to whether an action taken was in the City’s 

interest, but she was not in a position to opine as to all the 

means the governing body might have found “compelling.”    

Furthermore, Ms. Leathers repeatedly stated that she did not 

know what the term “compelling governmental interest” meant. 

Doc. 41 p. 23. Plaintiff’s line of questioning improperly 

elicited improper speculative testimony.  

Furthermore, Plaintiff’s hypothetical questions concerning 

hypothetical conditions that could have been imposed on 

Plaintiff by Defendants as part of the Defendants’ rezoning 

decision lack any factual basis and are purely speculative. In 

considering evidence on a motion for summary judgment, the court 

considers whether that evidence can be reduced to an admissible 

form.  Rowell v. Bellsouth Corp., 433 F.3d 794,800 (2005).  The 

burden of laying a proper foundation rests on a party offering 

the testimony, and admissibility must be shown by a 

preponderance of the evidence.  McCorvey v. Baxter Healthcare 

Corp., 298 F.3d 1253, 1256 (11th Cir. 2002).  Whether or not a 
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particular hypothetical condition could have solved Defendants’ 

parking concerns is unknown, and Plaintiff does not provide any 

factual foundational evidence for these questions. There is no 

evidence that the Church of Scientology considered these 

conditions, would have accepted these conditions, or even 

suggested these conditions to the Defendants. Plaintiff 

generated these conditions out of thin air and requested that 

Ms. Leathers speculate in deposition as to their effectiveness, 

as to whether they could have alleviated Defendants concerns, 

and as to whether the Defendants would have considered the 

conditions. Lacking any factual foundation in the record, these 

questions are improper and should be struck. Testimony as to 

probabilities and purely speculative situations is excludable.  

McCorvey at 1256; Brent v. Thornton, 105 F. 35 (5th Cir. 1901). 

2. Paragraphs 19 and 21 from the Affidavit of Deborah Danos 
should be struck as improper argument, conclusory, 
speculative, and lacking factual foundation.  

 
 “An affidavit … used to support or oppose a motion must be 

made on personal knowledge, set out facts that would be 

admissible in evidence, and show that the affiant … is competent 

to testify on the matters stated.” Fed. R. Civ. Pro. 56(c)(4). 

Under this standard, any portion of an affidavit that is 

conclusory argument unsupported by fact is inadmissible and 

should be struck. Beard v. Annis 730 F.2d 741, 743 (11th Cir. 

1984); Leigh v. Warner Bros. Inc., 212 F.3d 1210, 1218 (11th Cir. 
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2000; see also General Motors Corp. v. Caldwell, 647 F. Supp. 

585, 590 (N.D. Ga. 1986). Furthermore, speculative testimony is 

not admissible as evidence and therefore improper in an 

affidavit. See Fed. R. Evid. 602.  The trial court serves as a 

gatekeeper to keep out speculative, unreliable testimony. 

McCorvey at 1256. 

 Paragraph 19 of the Affidavit of Deborah Danos contains 

nothing more than a bare assertion that the burden imposed by 

Defendants rezoning decision is “more than an inconvenience” on 

the Plaintiff’s religious practice. This is an improper legal 

conclusion on an ultimate issue of fact with respect to 

Plaintiff’s RLUIPA substantial burden claim. See Midrash 

Shephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1227 (11th 

Cir. 2004) (stating that to prove Plaintiff’s prima facie case 

of “substantial burden” the burden must be “more than an 

inconvenience on religious exercise; a ‘substantial burden’ is 

akin to significant pressure which directly coerces the 

religious adherent to conform his or her behavior 

accordingly.”). The statement lacks any factual foundation and 

is nothing more than the affiant’s unsupported opinion. As such, 

it is improper and should be struck.  

 Paragraph 21 of the Affidavit of Deborah Danos insists that 

Plaintiff would be forced to reengineer the existing facility on 

the Subject Property as a result of its inability to renovate 
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the basement parking garage and that the cost of this project 

would be “prohibitively expensive.” Again, this statement is 

nothing more than unsupported conjecture and conclusion which is 

inadmissible in affidavit supporting a motion for summary 

judgment. There is no factual evidence indicating that Plaintiff 

is required to reengineer the facility as a result of Defendants 

decision. Given that Plaintiff could sell the property, purchase 

a larger facility, or purchase a second supplemental facility, 

any statement that it is required to pursue any particular 

course of action is pure speculation on the part of the affiant.  

 Furthermore, the affiant includes no factual foundation for 

her conclusion that the cost of reengineering the building would 

be “prohibitively expensive.” No cost estimates or church 

financial data is referenced or relied upon in making this 

statement. It is simply a conclusory assertion that is 

insufficient to support a motion for summary judgment.   

Speculation apart from comparison to some identifiable standard 

is inadmissible.  See Corwin v. Walt Disney Co., 475 F.3d 1239, 

1254 (11th Cir. 2007).   

 Because Plaintiff has failed to lay proper foundations for 

the above identified evidence and its proffer is based solely on 

speculative grounds, Defendants request that the proferred 

evidence be struck. 
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 Respectfully submitted this the 12th day of January, 2011. 

/s/ Laurel E. Henderson 
       Laurel E. Henderson, Esq. 
       State Bar No. 346051 

 
 
HENDERSON & HUNDLEY, P.C. 
160 Clairemont Avenue 
Suite 430 
Decatur, Georgia 30030 
Telephone (404) 378-7417 
Facsimile (404) 378-7778 
Email: lhenderson@bellsouth.net 

 
/s/ Wendell K. Willard 

       Wendell K. Willard, Esq. 
       Georgia Bar No. 760300 
 
WILLARD & SULLIVAN 
Two Ravinia Drive, Suite 1630 
Atlanta, Ga 30346 
Telephone (770) 481-7000 
Facsimile (770) 481-7111 
Email: wendell.willard@sandyspringsga.org  
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ADDENDUM TO DEFENDANTS’ MEMORANDUM OF LAW OPPOSING PLAINTIFF’S 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
 Pursuant to Local Rule 7.1, N.D. Ga. the undersigned 

counsel certifies that the brief filed with the court was 

prepared with Courier New (12 point), one of the font and point 

selections approved by the Court in Local rule 5.1B, N.D. Ga. 

 This the 12th day of January, 2011. 

 
/s/ Laurel E. Henderson 

       Laurel E. Henderson, Esq. 
       State Bar No. 346051 
 
 
HENDERSON & HUNDLEY, P.C. 
160 Clairemont Avenue 
Suite 430 
Decatur, Georgia 30030 
Telephone (404) 378-7417 
Facsimile (404) 378-7778 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 

 
CHURCH OF SCIENTOLOGY OF GEORGIA, ) 
INC., a Georgia Corporation,  ) 
       ) 
  Plaintiff,   )   
       ) 
v.       ) CIVIL ACTION 
       ) FILE NO.: 1:10-cv-0082-CAP 
CITY OF SANDY SPRINGS, GEORGIA,  )  
et. al.      ) 
       ) 
  Defendants.   ) 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on January 12, 2011 I electronically 

filed the foregoing DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF 

ITS MOTION TO STRIKE with the Clerk of Court using the CM/ECF 

system which will automatically send email notification of such 

filing to the following attorneys of record:  

G. Douglas Dillard, Esq.  
Andrea Cantrell Jones, Esq. 
Lauren M. Hansford, Esq. 

 
        
       /s/ Laurel E. Henderson 
       Laurel E. Henderson, Esq. 
       State Bar No. 346051 
HENDERSON & HUNDLEY, P.C. 
160 Clairemont Avenue 
Suite 430 
Decatur, Georgia 30030 
Telephone (404) 378-7417 
Facsimile (404) 378-7778 
Email: lhenderson@bellsouth.net 
 

 

Case 1:10-cv-00082-CAP   Document 61-1    Filed 01/12/11   Page 9 of 9


