
IN T H E SUPERIOR COURT O F D E K A L B COUNTY 

STATE OF G E O R G I A 

WATERFORD PARK, LLC and PS ENERGY 
GROUP, INC., as Assignees of JK Complex, 
LLC, 

Plaintiffs, 

vs. 

CHURCH OF SCIENTOLOGY OF 
ATLANTA, GEORGIA, INC., 

Civil Action File 
No. 10CV-13242-4 

Defendant. 

O R D E R ON PLAINTIFFS' MOTION F O R SUMMARY JUDGMENT 

Plaintiffs' motion for summary judgment (filed May 13, 2011) came regularly before the 

Court for consideration. Upon review of the pleadings and other matters of record, and in 

consideration of the argument and authority advanced at the hearing on Plaintiffs' motion on 

August 25, 2011,1 the Court finds and adjudges as follows: 

In this action Plaintiffs seek to recover "unpaid rent and expenses" from Defendant for 

the alleged breach of a three-year lease agreement entered into between Defendant and Plaintiffs' 

predecessor-in-interest JK Complex, LLC, for Defendant's rental of a suite in an office building 

located at 4480 Shallowford Road N.W., Atlanta, Georgia. (Plaintiffs' brief p. 2, Exhibit 1 

thereto.) Contending in reliance upon affidavit evidence that Defendant failed to give "90 days 

written notice" for early termination of such lease under its terms, Plaintiffs argue that 

1 In accordance with Uniform Superior Court Rule ("USCR") 6.3, Plaintiff filed with its motion a 
separate written request for oral argument thereon, and the matter was set for hearing on the first 
available date after expiration of the time for response. (West 2011); see also USCR 6.2 (West 2011) 
(prescribing 30-day response time for civil pretrial motions). 
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"Defendant is responsible for payments under the lease, even after Defendant abandoned the 

premises. Moreover, ...the defenses cited by Defendant, [e.g.], lack of standing and constructive 

eviction - lack merit." (Plaintiffs brief, pp. 2, 1.) 

Defendant interposed its opposition to Plaintiffs' motion on July 8, 2011, and the Court 

heard oral argument on the same on August 25, 2011. Before the Court may address the merits 

of Plaintiffs' motion and Defendant's opposition, however, it must clarify what issues and 

evidence are properly before the Court for consideration at this time. 

Procedural rules 

The Georgia Civil Practice Act ("CPA") and the Uniform Superior Court Rules 

("USCR") set forth the specific rules of practice and procedure to be followed in all civil cases in 

this state. O.C.G.A. § 9-11-1 (2006) ("This chapter governs the procedure in all courts of record 

in this state in all actions of a civil nature whether cognizable as cases at law or in equity."); 

USCR 1.4, 1.5 (West 2011) ("The following rules, to be known as 'Uniform Superior Court 

Rules,' are to be given statewide application. These rules are not subject to local deviation 

except as provided herein."). 

Regarding motion practice specifically, the CPA and USCR provide for a motion and a 

response thereto. O.C.G.A. § 9-11-7 (b)(1) (2006) ("An application to the court for an order 

shall be made by motion which...shall be made in writing, shall state with particularity the 

grounds therefor, and shall set forth the relief or order sought."); USCR 6.1JWest 20U) ("In 

civil actions every motion made prior to trial...when filed shall include or be accompanied by 

citations of supporting authorities and, where allegations of unstipulated fact are relied upon, 

supporting affidavits, or citations to evidentiary materials of record."); USCR 6.2 (West 
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201 l)("Unless otherwise ordered by the judge, each party opposing a motion shall serve and file 

a response, reply memorandum, affidavits, or other responsive material not later than 30 days 

after service of the motion."). 

There exists no provision in law for a movant to "reply" or otherwise respond to the non-

movant's response in opposition to the original motion, nor for "rebuttal," "surrebutal," or any 

other or further briefing, nor does the law generally permit "supplementation" of evidentiary 

materials by a movant seeking summary judgment.2 Id.; see also Cordell v. Bank of North 

Georgia, 295 GaApp. 402, 675 S.E.2d 429 (2008), O.C.G.A. § 9-11-56 (c) (2006). 

In the instant case, Plaintiffs' summary judgment motion was filed on May 13, 2011, 

supported by Plaintiffs' brief of authority and four affidavits (Affidavit of Carolee Parker, 

Affidavit of Robert P. Witcher, Affidavit of Ralph Robinson, Affidavit of Stephen R. Rowland). 

The certificate of service attached thereto reflects that it was served by mail upon Defendant 

through its counsel of record on the same day, making Defendant's response thereto due to be 

filed and served no later than June 15, 2011. USCR 6.2 (West 2011); O.C.G.A. § 9-11-6 (e) 

(2006). 

Before the time for response ran, however, Plaintiff on May 27 filed its "First 

Supplement" to its summary judgment motion,3 including a fifth affidavit titled "Second 

2 This is not to say that amendment or supplementation of a pretrial motion is altogether 
impermissible. In a situation where, for example, an affiant refers to an exhibit which through 
inadvertence was not attached to such affidavit, or a legal authority has been cited incorrectly to the Court 
by a party, amendment to supplement or correct the record is desirable and the movant should seek leave 
of court to do so. O.C.G.A. § 9-11-6 (b) (2006). 

3 "Plaintiffs supplement and amend their motion [to] attach the following document: Exhibit 9, 
Second Affidavit of Carolee Parker. This affidavit clarifies that the only termination notice by Defendant 
was on July 30, 2010, and that no lease payments were made after August 31 , 2010." (Plaintiff's "First 
Supplement..," p. 1 of 2, filed May 27, 2011.) 
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Affidavit of Carolee Parker." (Plaintiffs "First Supplement and Amendment to Their Motion for 

Summary Judgment," filed May 27, 2011.) Plaintiff did not seek leave of court nor Defendant's 

consent before interposing such additional argument and evidence. See O.C.G.A. § 9-11-6 (b) 

(2006). 

On June 2, 2011, the Court gave notice to the parties that oral argument would be heard 

on Plaintiffs' summary judgment motion on August 25, 2011. (Notice of Hearing, filed June 2, 

2011.) 

Defendant's response in opposition to Plaintiffs' summary judgment motion was not 

timely filed by June 15, 2011, nor did Defendant seek or obtain any extension of time from the 

Court in which to file such response. Anderson v Barrow County. 256 Ga.App. 160, 568 S.E.2d 

68 (2002) ("USCR 6.2 simply requires a response to a motion be filed within 30 days."). Instead, 

Defendant's response in opposition (which included seven affidavits) was filed on July 8, 2011, 

three weeks after the original response was due. There is nothing in the record which suggests 

any explanation for this lengthy delay, and in Defendant in its response does not acknowledge, 

much less offer any justification for, its untimeliness. 

A month later, on August 9, 2011, Defendant filed its "First Supplement and 

Amendment" to its response to Plaintiffs Statement of Undisputed Material Facts Nos. 6 and 7, 

attaching a non-certified copy of the July 7, 2011 deposition transcript4 of its affiant Stephen 

4 The parties have been conducting discovery contemporaneously with the pendency of Plaintiffs' 
motion, which was filed approximately three months after issue was joined. The deposition to which 
Defendant refers in its "First Supplement" was not taken until July 7, 2011, nearly two months after 
Plaintiffs' summary judgment motion was filed. That pertinent deposition testimony was adduced after the 
filing of a motion does not authorize the supplementation of the motion or response thereto without leave 
of court or the consent of the opposing party. O.C.G.A. § 9-11 -6 (b) (2006). "If a respondent requires 
further discovery to properly respond to a motion, possible responses may include filing a motion to 
extend time to respond to the motion, a motion to compel (if the responses are overdue), or an affidavit 
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Rowland. On the same date, Defendant filed "ten photographs, taken on May 5, 2010" 

purportedly "referenced in the Affidavit of Deborah Danos" previously filed on July 8, 2011. 

(See fn. 1, infra) As with Plaintiffs' "supplement," leave of court to file this additional material 

was neither sought by nor granted to Defendant. O.C.G.A. § 9-11-6 (b) (2006). 

On August 18, 2011, one week prior to the scheduled summary judgment hearing, 

Plaintiff filed a "Second Supplement" to its May 13, 2011 summary judgment motion, 

interposing seven pages of new argument, two new affidavits, a five-page "timeline," and 

"Evidentiary Documents Bates Stamped 1-71," the latter two not being attached to, nor 

authenticated by, any affidavit or deposition testimony. Conley v. Children's Healthcare of 

Atlanta, Inc., 279 Ga.App. 792, 632 S.E.2d 409 (2006), O.C.G.A. § 9-11-56 (e) (2006). 

Again, Plaintiff failed to seek the Court's permission or Defendant's consent before filing such 

additional material. O.C.G.A. § 9-11-6 (b) (2006). 

At the August 25, 2011 hearing on the motion, Defendant specifically objected to the 

Court's consideration of Plaintiff s "supplements" to its original May 13 summary judgment 

motion. 

Most recently, on November 8, 2011, Plaintiffs without leave or consent submitted an 

unsolicited post-hearing "letter brief," containing argument and authority they had not previously 

presented as well as a request for "reconsideration" interposed in advance of any ruling by the 

Court. (Letter from Plaintiffs counsel to the Court, received NovemberJ4, 201L) 5 

pursuant to O.C.G.A. § 9-11-56 (f) setting forth why the respondent is unable to proceed without further 
discovery." Govindasamv v. Wells Fargo Bank, N.A., 311 Ga.App. 452, 715 S.E.2d 737 (2011). 

5 In advance of any ruling by the Court, Plaintiffs' counsel's letter attempts to interpose a "request 
for reconsideration," to wit: "[a]t the August 25...hearing it appeared the court was disinclined to consider 
[materials] filed by the Plaintiffs on August 18, 2011 (although no rulings were issued by the court in this 

Page 5 of 18 



The first question presented, then, is what materials may the Court properly consider on 

Plaintiffs May 13 motion for summary judgment, with or without the concomittant exercise of its 

discretion to do so? 

Materials considered 

There can be no dispute but that Plaintiffs' August 18, 2011 "second supplement" and the 

two affidavits and other evidentiary materials appended thereto must be disregarded by the Court 

in their entirety in ruling upon Plaintiffs' motion for summary judgment, as they were filed 

without leave of court or consent of the nonmovant one week in advance of the scheduled oral 

argument on such motion.6 

Similarly, in Cordell v. Bank of North Georgia, "[fjhe [movant's] second [supplement] 

was filed only seven days before the summary judgment hearing," and, the Court of Appeals 

found, was properly disregarded by the trial court as untimely: 

The law is clear that "[affidavits relied on in support of a motion 
for summary judgment must be on file for at least 30 days prior to 

regard). Plaintiffs contend their August 18, 2011 [materials] are dispositive and are necessary to properly 
rule in this matter. Therefore, Plaintiffs request that the court reconsider." (Letter from Jeff Golumb to the 
Court, dated November 8, 2011, p. 1 of 2.) Plaintiffs' counsel goes on in such letter to argue other points 
of law raised in the motion, as well as citing to the Court additional legal authority in support of Plaintiffs' 
position. Needless to say, the Court cannot consider a request for "reconsideration" made in advance of 
any ruling. 

6 In his November 8 letter to the Court, Plaintiffs' counsel contends that the August 18 filing was 
"a response to the allegations made in Defendant's August 8, 2011 First Supplement" and contain 
evidence which is "dispositive and necessary to properly rule in this matter," to wit, "an April 7, 2010 
Estoppel Agreement...." (Plaintiffs' counsel's letter, pp. 1-2) (emphasis in original). 

While not abundantly clear, it appears that Plaintiffs here contend that the date of the estoppel 
agreement, and not the date it was made a part of the record, determines whether it may properly be 
considered by the Court as evidence on a motion for summary judgment filed three months earlier. This 
contention is not only unsupported by any legal authority, it misapprehends the significance of the 
document's date. If such agreement has in fact been extant for more than one year in advance of the 
filing of Plaintiffs' motion for summary judgment, what prevented Plaintiffs from including it with their 
originally-filed motion as the law and Rules require? See O.C.G.A. § 9-11-7 (b) (2006); USCR 6.1 (West 
2011). 
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the hearing. ...The filing requirement is not waived unless the 
opposing party acquieses in the use o f the untimely materials or the 
party seeking to file a late affidavit seeks and obtains an extension 
of time from the court pursuant to OCGA § 9-11-6 (b) to extend 
the time for filing, neither of which circumstance occurred here. 

Cordell, 295 Ga.App. at 405; see also, Harrell v. Federal National Payables, Inc., 264 Ga.App. 

501, 591 S.E.2d 374 (2003) ("Here, FNP's filing of supplemental affidavits...was clearly outside 

the time limit, and although it requested permission from the court to file supplemental material, 

it made no attempt to show excusable neglect as required by [O.C.G.A. § 9-11-6] (b). Therefore, 

FNP failed to proceed in a manner which would permit the trial court to exercise its discretion 

under subsection (b)."); c f Clawson v. Intercat. Inc.. 294 Ga.App. 624, 669 S.E.2d 671 (2008) 

("The trial court's order held that the supplemental affidavits were filed pursuant to a consent 

order [previously] entered.... We find no abuse of discretion in the trial court's order. See 

O.C.G.A. §9-11-6 (b)."). 

Plaintiffs having failed to seek leave of court or the consent of Defendant to file this 

"untimely materia[l]," and the same having been filed less than thirty days prior to the hearing on 

its summary judgment motion, its August 18, 2011 "Second Supplement" wi l l be disregarded by 

the Court in its entirety in ruling upon the instant motion. Id.; Baker v. Brannen/Goddard Co., 

274 Ga. 745, 559 S.E.2d 450 (2002) ("[Ojnly supporting material which is 'on file' at least 30 

days before the hearing shall be considered for the movant."), see also. Pierce v. Wendy's IntT, 

Inc., 233 Ga.App. 227, 504 S.E.2d 14 (1998), citinz Hersheiser v. Yorkshire Condominium _ 
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Ass'n. 201 Ga.App. 185, 410 S.E.2d 455 (1991) and Gunter v. Hamilton Bank. 201 Ga.App. 

379,411 S.E.2d 115 (1991).7 

The Court is similarly constrained, however, to disregard Defendant's July 9, 2011 

response in opposition as it is likewise untimely: 

Under Uniform Superior Court Rule 6.2, a party opposing a motion 
must file responsive material no later than 30 days after service of 
the motion "[ujnless otherwise ordered by the judge." A party who 
fails to comply with Rule 6.2 waives her right to present evidence 
in opposition to the motion. Although the presence of the 
conditional language in the Rule does give the trial court discretion 
regarding the period of time by which a party must respond to a 
motion, it does not give the court unfettered authority to excuse 
late filings. In Hosley v. Davidson, as here, the party opposing a 
motion for summary judgment did not file responsive material 
within the thirty-day period required by Rule 6.2. After the 30-day 
period had expired, the summary judgment opponent requested a 
retroactive extension. The trial court ruled that it lacked the 
authority to grant it. We sustained that ruling. ...By not filing a 
timely response to Rudd's motion with an O.C.G.A. § 9-11-56 (f) [ 8 ] 

affidavit, Paden waived her right to present such evidence in 
opposition to the motion under USCR 6.2. 

7 "In Hersheiser, we determined that the trial court erred in considering supplemental affidavits 
filed after the motion for summary judgment was filed because the movant did not request an extension of 
time to file and serve the affidavits pursuant to O.C.G.A. § 9-11-6 (b), nor did the trial court find excusable 
neglect on the movant's part in failing to file timely and serve the affidavits. ...Likewise, in Gunter, the 
plaintiff filed a supplemental affidavit and deposition in support of its motion...and the defendant objected 
at the hearing and moved to have it stricken as untimely filed. ..We held that the supplemental affidavit 
and deposition were not timely filed, and consequently were not before the trial court for consideration. 
...In this instance, the record shows that Pierce objected to consideration of the materials filed less than 
30 days prior to the hearing. There is no evidence that the [movant] requested an extension of time to file 
and sewe^e^upplemental^ff idavits-under OCGA§-9H i -6 (bt,Tiorwasihere^nTy^vtclence of^excusable 
neglect in failing to serve the affidavits with the motion for summary judgment. Accordingly, the 
supplemental affidavit of Wendy's store manager was not properly before the court and the trial court 
erred in relying on i t ." Pierce, 233 Ga.App. at 229. 

8 In this regard, the Court of Appeals held that the lack of such affidavit precluded any finding by 
the trial court that the non-movant's untimely response was the result of "excusable neglect" under 
O.C.G.A. § 9-11-6 (b), such that the Court might exercise its discretion to consider such untimely 
materials. Rudd, 279 Ga.App. at 144. 

Page 8 of 18 



Rudd v. Paden, 279 Ga.App. 141, 630 S.E.2d 648 (2006); see e.g.. Curry v. Sutherland. 279 Ga. 

489, 614 S.E.2d 756 (2005) ("The [summary judgment] motion was filed on June 8, 2004.... 

Curry responded to the motion on August 11, 2004. The next day, the court issued its order 

granting the motion, stating that the August 11 filing was untimely. This was not error."). 

As noted above, Defendant did not seek any extension of time from the Court to respond 

to Plaintiffs May 13 summary judgment motion, did not acknowledge or offer any explanation 

or justification for the untimeliness of its response (filed approximately 21 days or three weeks 

late), nor did it even, as did the non-movant in Rudd, seek from the Court a "retroactive" 

extension of time in which to respond. 

While the Court may exercise its discretion to consider untimely materials sua sponte,9 as 

indicated by the authority quoted above that discretion is not "unfettered." Rudd, supra. Absent 

any reason, justification, or excuse for Defendant's untimeliness in its response or the record,10 

there exists nothing upon which the Court may exercise its discretion, and Defendant's July 8, 

2011 response in opposition to Plaintiffs May 13, 2011 motion for summary judgment, 

including the affidavits attached thereto, must likewise be disregarded as untimely. Rudd, 

supra; Gerben v. Beneficial Georgia, Inc.. 283 Ga.App. 740, 642 S.E.2d 405 (2007) 

(nonmovant's summary judgment response filed one day late and struck by the trial court as 

9 A trial court may even grant summary judgment sua sponte, but only if the party against whom 
summary judgment is granted is given "full and fair notice and opportunity to respond prior to entry of 
summary judgment." Builder Marts of America, Inc. v. Gilbert, 257 Ga.App. 763, 572 S.E.2d 88 (2002). 

1 0 The Court has carefully reviewed the record for any document which might be pertinent to 
Defendant's failure to timely respond, including any consent extension of time between the parties, leaves 
of absence of counsel, or the like. The record contains nothing which might explain or excuse 
Defendant's tardiness, suggesting only that the parties were participating in discovery at the pertinent time 
(between May 13 and July 8, 2011), and reflecting that the Court sent notice to the parties of the August 
25 oral argument on June 2, 2011. 
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untimely; "Because Gerben failed to respond to Beneficial's motion for summary judgment in a 

timely manner, Gerben waived his right to present evidence in opposition to the motion, and the 

trial court did not abuse its discretion in declining to consider the untimely affidavits submitted 

by Gerben."). 

The same is true for Defendant's August 9 "First Supplement." While it is generally true 

that a non-movant may file affidavits in opposition to summary judgment up to the day of 

hearing, Defendant had already waived its right to submit opposing evidentiary materials by 

failing to timely file its initial response. CNL APF Partners, LP v. Dep't of Transportation, 307 

Ga.App. 511, 705 S.E.2d 862 (2010) ("[T]he effect o f an untimely response to a motion for 

summary judgment is the loss of the responding party's right to present evidence in opposition to 

the motion."); 

The only pertinent submission remaining to be addressed is Plaintiffs "First 

Supplement," filed on May 27, 2011, which appends the second affidavit of Carolee Parker. 

Defendant objects to the Court's consideration of this supplemental brief and affidavit, even 

though filed more than thirty days in advance of the August 25 oral argument. 

I f Plaintiff s "First Supplement," filed and served nearly three months in advance of the 

hearing, was interposed to correct an error or obvious oversight in the original motion (such as 

the failure to attach documents referred to and relied upon in an earlier-filed affidavit) as opposed 

to raising a new legal argument or advancing evidence or authority not previously submitted, it 

might properly be considered in the Court's discretion. See fn. 1, supra. 
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Review of such filing indicates, however, that it attempts to do both: Plaintiff amends its 

brief to correct a statement where it mistakenly reversed the parties therein,11 but its supplemental 

evidence (the Second Affidavit of Carolee Parker) introduces "new" facts. Accordingly, the 

Court will exercise its discretion to consider the argument "corrected" by amendment, but 

declines to allow the late-filing of Ms. Parker's "second" affidavit in the face of Defendant's 

objections thereto. See CNL APF Partners. 307 Ga.App. at 513 ("The DOT did not attempt to 

present evidence opposing CNL's motion, but instead used its brief solely to present legal 

argument. Under these circumstances, we find no abuse of discretion in the trial court's decision 

not to strike the DOT's [untimely] brief, and we affirm that ruling."). 

In conclusion, then, the Court in ruling upon Plaintiffs May 13, 2011 motion for 

summary judgment must disregard as untimely the Second Affidavit of Carolee Parker (filed 

May 27, 2011), Defendant's response in opposition (filed July 8, 2011), Plaintiffs "Second 

Supplement" to its motion for summary judgment (filed August 18, 2011), and Plaintiffs' 

November 8, 2011 unsolicited "letter brief." 

Legal standard 

"Upon motion for summary judgment, it is the movant's burden to show that no jury 

question remains and that the movant is entitled to judgment as a matter of law. OCGA § 9-11-

56 (c). The movant may discharge such burden by reference to affidavits, depositions, and other 

"[OJrTpages 3-4 of Plaintiffs brief. Plaintiffs stated that 'J K Complex, LLC transferred fee 
simple title to PS Energy Group, Inc. As part of that transaction, the right to collect rents was assigned to 
Waterford Park, L L C Plaintiffs' counsel got this backwards. Rather, fee simple [title] was transferred to 
Waterford Park, LLC and the right to collect rent was assigned to PS Energy Group, Inc." (Plaintiff's First 
Supplement and Amendment to their Motion for Summary Judgment," filed May 27, 2011, p. 1 of 2.) 

As indicated above, the Court will consider this May 27 correction by Plaintiff, but will disregard the 
affidavit ("Second Affidavit of Carolee Parker") filed on the same date. 
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documentary evidence in support in support of the nonmovant's case. After the movant 

discharges this burden, the nonmovant cannot rest upon his pleadings, but must come forward 

with evidence giving rise to a triable issue. OCGA § 9-11-56 (e); Lau's Corp. v. Haskins, 261 

Ga. 491, 405 S.E.2d 474 (1991)." Wellstar Health System. Inc. v. Painter. 288 Ga.App. 659, 655 

S.E.2d251 (2007). 

Even though Defendant waived its right to oppose Plaintiffs' summary judgment motion 

by failing to file a timely response, "there is no such thing as a default summary judgment.... A 

failure to respond to a motion for summary judgment results in a waiver of the right to present 

evidence in opposition to the motion, but the moving party must still show from the pleadings 

and the evidence that summary judgment is appropriate." Baiye v. Gober. 254 Ga.App. 288, 562 

S.E.2d 249 (2002). 

Plaintiffs' showings 

As the parties' failure to timely and properly interpose their summary judgment filings 

requires that the Court disregard the majority of the pertinent material on file, there exist few 

issues which may presently be resolved on motion. The Court addresses those issues below, in 

no particular order. 

Standing 

As an initial matter, Plaintiffs in their motion address Defendant's "tenth defense," 

whereby Defendant contends that neither named Plaintiff has standing to seek damages from it 

for any alleged breach of contract.12 As evidence of the assignment of the original lease between 

1 2 "Waterford Park, LLC never received a right to the leases or rents arising from the Commercial 
Lease [between Defendant and JK Complex, Inc.]. By the terms [of] Section 4 of the Rental Certification 
and Cross Indemnity Agreement, all of the leases on said property...were transferred...to PS Energy 
Group...with the express consent of Waterford Park, LLC. Waterford Park, LLC is not entitled to any rents 
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Defendant and (the existence and validity of which is admitted by Defendant)13 Plaintiffs submit 

the affidavit testimony of Robert P. Witcher, who attaches to his affidavit a "true and correct" 

copy of the "Rental Certification and Cross-Indemnity Agreement" entered into between former 

owners Marjorie W. Knight and John Hardy Jones and Plaintiffs, which vests the right to collect 

lease payments in Plaintiff PS ENERGY GROUP as Plaintiff WATERFORD PARK's "property 

manager." (Affidavit of Robert P. Witcher, undesignated exhibit thereto.) 

While "'[t]he doctrine of privity of contract requires that only parties to a contract may 

bring suit to enforce it, ' 

[a]n exception to this right of contractual privity occurs when one 
party assigns the contractual right to collect payment, including the 
right to sue to enforce the right. However, to be enforceable by the 
assignee, such an assignment must be in writing. 

Level One Contact. Inc. v. BJL Enterprises. LLC. 305 Ga.App. 78, 699 S.E.2d 89 (2010). 

"Here, there is evidence of a written assignment," to wit, the "Rental Certification and 

Cross Indemnity Agreement" attached to the Witcher affidavit. Id. 

Likewise, the quitclaim deed transferring title to the property from 
[Knight and Jones] to [Plaintiff WATERFORD PARK]...includes 
the language...["]in FEE SIMPLE[" and] "with all [and singular] 
the rights, members, and appurtenances to the said described 
premises...."'141 While the mere conveyance of title to the premises 
is insufficient to show an assignment of the lease, the language 
used in the deeds in this case can be read as an assignment of the 

_̂  __ _ # o m Defenoart because {it] 4 t e v e r r e c e i v ^ ^ - — 
Energy Group, Inc. of Defendant's lease.... The right to lease property as a lessor arises from ownership 
of the fee simple title to said property. PS Energy Group, Inc. does not have fee simple title to said 
property.., and, therefore, is not entitled to lease...or to collect rents from Defendant." (Defendant's 
Answer, "Tenth Defense."). 

1 3 Defendant's responses to Plaintiff's requests for admissions, nos. 1-2 (filed August 23, 2011). 

1 4 "Limited Warranty Deed," attached as Exhibit 3 to Plaintiff's complaint. 
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lease at issue. Level One and Winters [and Defendant in this case] 
do not cite to any case, and we can locate no case, holding that 
such language in a deed does not constitute an assignment of a 
lease. 

Id. 

The Court accordingly finds and adjudges that Plaintiffs possess the requisite standing to 

pursue their claim for breach of contract against Defendant in the instant litigation.1 5 

Timeliness of notice 

On July 30, 2010, Defendant sent a letter to Plaintiff WATERFORD PARK, stating: 

Please be advised this letter serves as official 30-day notice that 
Church of Scientology of Georgia, Inc.... intends to vacate 
the...premises as of August 31, 2010. 

(Plaintiffs' complaint, Exhibit 2 thereto, p. 3 of 3.) 

At the time of such 30-day notice, however, the parties were governed by an October 

2007 "First Lease Amendment" which provided pertinently: 

Lessee and Lessor agree that after Lessee has occupied the 
Premises...Lessee may, i f all payments to Lessor are current, vacate 
the premises with no penalty by giving Lessor ninety (90) days 
written notice. 

(Plaintiffs' complaint, Exhibit 2 thereto, pp. 1-2 of 3) (emphasis added). 

The Court need not and does not here address whether Defendant was "current" on its 

payments on July 30, 2010 to find as a matter of fact that Defendants' "Official Notice of Intent 

to Vacate 4480 N. Shallowford Rd, Suite 100" of the same date was not interposed at least 90 

1 5 This finding is likewise dispositive of Defendant's "Fourteenth Defense" (alleging a lack of a 
"landlord-tenant" relationship between Plaintiffs and Defendant) and Count IV of Defendant's 
counterclaim, wherein Defendant seeks a "declaration" by the Court that in the absence of such landlord-
tenant relationship it is not liable to Plaintiffs for damages under the lease agreement. 
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days in advance of Defendant vacating the premises on August 31, 2011, and to adjudge that 

Defendant's "Notice" was thus untimely interposed under the terms of the parties' contract. 

Breach of contract 

It therefore follows that Defendant's admitted acts of vacating the premises on August 31, 

2010 and failing to pay future rents when due (from August 1, 2011 to date) under the terms of 

the parties' lease agreement (as amended) constitute a breach of contract, for which Plaintiffs are 

entitled to recover damages from Defendant. (Defendant's responses to Plaintiffs' requests for 

admissions, no. 4.) 

Future rents 

This finding - that Defendant breached the parties' contract - is similarly dispositive of 

Defendant's contention that Plaintiffs' claims for unpaid future rents (that is, rent payments due 

after July 31, 2011) is somehow "cut-off 90 days after it sent its untimely "notice." Nothing in 

the parties' agreement (as amended) may be read to so provide,16 nor does there exist any 

authority which so holds. (Defendant's Answer, Twelfth Defense.) 

Defendant's "Thirteenth Defense," wherein it contends that it that it cannot be held liable 

for "future rents" arising "after November 23, 2010" is likewise unsupported by any facts or 

1 6 That Defendant gave written notice to Plaintiffs of its intent to vacate the premises only thirty 
days in advance of the date it actually vacated the leased property is not in dispute. Under the terms of 
the parties' agreement, more specifically the "First Lease Amendment," Defendant was required to remain 
in possession of the premises (and pay all rents when due) for a minimum of 90 days after such notice 
was given in order to be released from its future obligations under the lease with "no penalty." As the 
factual precondition required for such "no penalty" clause has not occurred, and under the facts as 
presented cannot occur, this clause of the parties' contract has not been invoked and has no application 
here. 
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law.17 Defendant entered into a lease agreement with Plaintiffs' predecessors in interest, and the 

terms of such agreement control the period of time for which Plaintiffs may recover future 

unpaid lease payments from Defendant, not the date of filing of this action. 

Defendant's Affirmative Defenses 

Constructive eviction and failure to repair 

Plaintiffs also seek summary judgment on Defendant's affirmative defenses of 

constructive eviction and failure to repair. (Defendant's Answer, Eleventh Defense.) Although 

the Court is required to disregard Defendant's response in opposition as untimely, the record 

nonetheless contains evidentiary materials, specifically Defendant's verified responses to 

Plaintiffs interrogatories, which raise disputed issues of material fact as to these defenses. 

(Defendant's verified responses to Plaintiffs' Intenogatories Nos. 3, 5.) The Court, accordingly, 

is unable to resolve such issues on Plaintiffs' instant motion for summary judgment. 

Defendant's Counterclaims 

Count I - Constructive eviction 

As a consequence of Plaintiffs' alleged constructive eviction of Defendant, Defendant 

seeks damages of approximately $3,000.00. As noted above, the presence in the record of 

disputed material facts precludes summary adjudication of this claim at this time. 

Count I I - Breach of contract 

1 7 Defendant's "Thirteenth Defense" is likely premised upon Peterson v. P.C. Towers, LP. , 206 
Ga.App. 591, 426 S.E.2d 243 (1992), but this case is factually distinct. Peterson stands for the general 
proposition that "when a landlord evicts a tenant and takes possession of the premises, the lease is 
terminated and the right to claim rent which accrues after eviction is extinguished." 206 Ga.App. at 591-
592. In this case, however, no eviction took place; it is undisputed that Defendant voluntarily vacated the 
premises after giving thirty days written notice. Peterson and its progeny thus have no application here. 
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Defendant's breach of contract counterclaim arises out of Plaintiffs' alleged failure to 

repair the premises, and is likewise not subject to summary adjudication due to the presence in 

the record of disputed material facts. 

Count ITJ - Attorney's fees 

Defendant asserts that it is entitled to recover attorney fees from Plaintiffs pursuant to 

O.C.G.A. § 13-6-11 ("unnecessary trouble and expense") as well as under the terms of the 

parties' agreement ("pursuant to Section 25 of the 2007 Commercial Lease"). (Answer, Count 

in.) Plaintiffs' entire argument in support of its motion for summary judgment on this count of 

Defendant's counterclaim is as follows: "Defendant's claim attorney fees under OCGA § 13-6-

11. Attorney fees against Plaintiff are not warranted under the facts of this case." (Plaintiffs' 

brief in support, p. 13.) Under Georgia law, summary judgment for Plaintiffs on this claim is 

similarly "not warranted" as Plaintiffs present no evidence nor legal authority in support of their 

position. 

Conclusion 

The topics addressed above represent the totality of the issues which the Court may 

properly address on summary judgment under the applicable law and Rules. From the 

"supplements" unsuccessfully attempted by the parties it appears that the initial motion for 

summary judgment was improvidently interposed before all pertinent evidence was adduced in 

discovery. While supplementation of the motion and or response might otherwise be appropriate 

under such circumstances,18 no party properly sought the Court's permission (or any other party's 

1 8 With the exception of Plaintiffs' "Second Supplement," which was not filed at least 30 days prior 
to the hearing on Plaintiffs' motion for summary judgment. There exists no law which confers upon the 
Court the ability to authorize or to consider evidentiary materials filed on behalf of the movant for summary 
judgment less than thirty days in advance of the oral argument on such motion. Plaintiffs' November 8 
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consent) to supplement the same pursuant to O.C.G.A. § 9-11-6 (b), such that the Court may not 

properly consider such material in ruling on the instant motion. Under our law and Rules, 

however, nothing prevents either party from again seeking summary judgment on these or other 

issues before the matter comes to trial. But see USCR 6.6 (West 2010) ("Motions for summary 

judgment shall be filed sufficiently early so as not to delay the trial. No trial shall be continued 

by the delayed filing of a motion for summary judgment."). 

Accordingly, based upon the foregoing, Plaintiffs motion for summary judgment (filed 

May 13, 2011) shall be GRANTED as to Defendant's Tenth, Twelfth, and Thirteenth Defenses 

and Count TV of its counterclaim, and DENIED as to all other issues and claims. 

letter request that the Court somehow extend the time for Defendant to respond to such materials after 
oral argument as it "is more expedient that [sic] having Plaintiffs refile their motion for summary judgment" 
isunsupported by law. The materials whichPJaintiffs sought to_submit in their "second supplement" were 
in their possession before the inception of this action; nothing prevented Plaintiffs from fully evidencing 
their motion when it was filed, and their failure to do so imposes no duty upon Defendant or the Court to 
accommodate them, especially where as here such request is contrary to law. See Pierce, 233 Ga.App. 
at 229 (emphasis added) ("In denying Pierce's motion to strike, the trial court relied on the Gunter court's 
construction of OCGA § 9-11-56 (c) together with OCGA § 9-11-6 (d) and reasoned that Pierce had 
sufficient time to respond to Wendy's supplemental affidavits. However, the question of whether Pierce 
had sufficient time to respond to an untimely affidavit is not a factor considered by either Hersheiser or 
Gunter, and we therefore conclude that it is not dispositive of the issue."). 

JUDGE GAIL C. FLAKE 
DEKALB SUPERIOR COURT, Division IV 
STONE MOUNTAIN JUDICIAL CIRCUIT 

cc: Jeff Golumb, counsel for Plaintiffs 
Andrea Cantrell Jones, counsel for Defendants 
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