
I N THE SUPERIOR COURT OF D E K A L B COUNTY 
STATE OF GEORGIA 

WATERFORD PARK, L L C and PS 
ENERGY GROUP, INC., Assignees of 
J K COMPLEX, LLC, 

Plaintiffs, 
Civi l Action File 

v. 
No. 10CV13242-4 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia Corporation, 

Defendant. 

B R I E F IN S U P P O R T O F P L A I N T I F F S ' M O T I O N F O R S U M M A R Y J U D G M E N T 

Plaintiffs, pursuant to O.C.G.A. § 9-11-54, shows as follows: 

I . Introduction. 

Plaintiffs claim that Defendant is indebted to them based on breach of a 

commercial lease. Plaintiffs contend that Defendant failed to properly terminate the 

lease, and therefore Defendant is responsible for payments under the lease, even after 

Defendant abandoned the premises. Moreover, Plaintiffs assert that the defenses cited by 

Defendant - in pertinent part, lack o f standing and constructive eviction - lack merit. 

I I . Plaintiff has established its prima facie case for a suit for rent. 

A court shall grant a motion for summary judgment upon a showing that "there is 

no genuine issue as to any material fact and that the moving party is entitled to judgment 

as a matter of law." OCGA § 9-11-56. NationsBank o f Ga.. N . A . v. Green, 218 Ga. 

App. 665, 462 S.E.2d 761 (1995). When a plaintiff establishes its prima facie case on a 



motion for summary judgment, a defendant cannot defeat the motion unless he produces 

evidence that creates a genuine issue of material fact. Lau's Corp. v. Haskins, 261 Ga. 

491,405 S.E.2d 474(1991). 

In this case, Plaintiffs have established its prima facie case. This lawsuit boils 

down to a breach o f contract case in which Defendant breached the lease between the 

parties and is responsible for unpaid rent and expenses. " A suit for rent is, simply stated, 

a civil action based on breach of contract." Dawkins, Ga. Landlord & Tenant - Breach & 

Remedies - With Forms (2nd Ed.), § 7-1. 

Here, Defendant admits that the lease documents are attached to the Complaint 

[the lease documents are attached hereto as Exhibits 1 and 2] and admits that it signed the 

lease documents as tenant [see Defendant's Responses to Admissions, Paragraphs 1 and 

2, attached hereto as Exhibit 3]. 

Defendant contends it terminated the lease early and was therefore relieved of the 

obligation to pay future rents and expense. Plaintiff disagrees and relies upon the express 

language in the lease documents. The First Amended Lease [Exhibit 2], in paragraph 5, 

states: 

Lessee and Lessor agree that after Lessee has occupied the Premises (Suites 
100 and 102) Lessee may, i f all payments to Lessor are current, vacate the 
Premises wi th no penalty by giving Lessor ninety (90) days written notice. 

Plaintiff has submitted an Affidavit from Carolee Parker averring that on July 30, 

2010, the date Defendant provided a 30-day notice of its intent to terminate the lease [see 

Exhibit 4 attached hereto], Defendant was not current on its payments under the lease 

documents. [Parker Affidavit, Paragraph 9, attached as Exhibit 5 hereto]. In addition to 
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not being current on payments, Defendant's termination fails because it provides a 30-

day notice rather than the 90-day notice required in the lease. 

Thus, under the terms of the lease documents, Defendant failed to adequately 

terminate the lease and is therefore responsible for all payments under the lease until the 

end of the lease. Ms. Parker's Affidavit contains a thorough accounting of the damages 

being claimed by Plaintiffs. Thus, Plaintiffs have shown an enforceable contract between 

parties, a breach of that contract by Defendant by virtue of not making payments called 

for in the contract, and have established the exact amount of damages that flowed from 

the breach. 

I I I . Defendant asserts that neither of the named Plaintiffs have standing to collect 
rent. 

Defendant contends that Plaintiffs do not have standing to bring this lawsuit.1 

Defendant's position is contrary to black letter Georgia law. Rather, Georgia law is clear 

that a landlord need not be the title owner o f the subject property and a landlord is 

entitled assign its right to collect rents. 

The landlord on the lease documents was J K Complex, L L C . On or about Apri l 

2010, J K Complex, L L C transferred its rights under the Commercial Lease to Waterford 

Park, L L C and PS Energy Group, Inc. Specifically, J K Complex, L L C transferred fee 

1 From the Tenth Defense in Defendant's Answer: "Waterford Park, LLC never received a right to the leases or rents arising 
from the Commercial Lease. By the terms of Section 4 of the Rental Certification and Cross Indemnity Agreement, all of the 
leases on said property, including the commercial lease with Defendant, were transferred directly from John Hardy Jones and 
Marjorie Knight to PS Energy Group, Inc. with the express consent of Waterford Park, LLC (see section 6). Waterford Park, 
LLC is not entitled to any rents from Defendant because Waterford Park, LLC never received a right thereto and it consented to 
the assignment to PS Energy Group, Inc. of Defendant's lease, including the rents arising therefrom. The right to lease property 
as a lessor arises from ownership of the fee simple title to said property. PS Energy Group, Inc. does not have fee simple title to 
said property, has never had fee simple title to said property, and, therefore, is not entitled to lease any part of said property or to 
collect rents from Defendant." 
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simple title to PS Energy Group, Inc. As part of that transaction, the right to collect rents 

was assigned to Waterford Park, L L C . 

These transfers are documented, and to the extent required, recorded on the public 

record. The following is a summary of the transfers: 

Dated Document Title and Deed 
Book Grantor Grantee 

8/27/2007 Lease 
JK Complex, LLC, 
Majorie Knight, 
Managing Member 

Church of 
Scientology 

10/15/2007 First Lease Amendment JK Complex, LLC Church of 
Scientology 

4/2/2010 
Limited Warranty Deed as 
to 50% Undivided Interest 
- DB 21915/574 (Dekalb) 

JK Complex LLC John Hardy 
Jones 

4/2/2010 
Limited Warranty Deed as 
to 50% Undivided Interest 
- DB 21915/574 (Dekalb) 

JK Complex LLC Marjorie W. 
Knight 

4/9/2010 
Rental Certification and 
Cross Indemnity 
Agreement 

Majorie W. Knight 
and John Hardy 
Jones 

Waterford 
Park, LLC as 
Buyer and PS 
Energy 
Group, LLC 
as property 
manager 

4/20/2010 Limited Warranty Deed — 
DB 21939/222 (Dekalb) 

Marjorie W. Knight 
and John Hardy 
Jones 

Waterford 
Park, LLC 

A n affidavit from Robert P. Witcher [see Exhibit 6 attached hereto], the attorney 

that closed the above transaction, affirms that there was a written assignment between the 

parties. Attached to Mr. Witcher's affidavit is a copy of the assignment documents. 

As stated above, a landlord need not be the title owner o f the subject property and 

a landlord can assign its right to collect rents. "In order for a landlord-tenant relationship 
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to be present, it is not necessary that the landlord be the true owner o f the premises." 

Dawkins, Ga. Landlord & Tenant - Breach & Remedies - With Forms (2nd Ed.), § 5-2 

[Citing Ineold, Inc. v. Adair, 247 Ga. 155, 274 S.E.2d 560 (1981)]. 

The doctrine of privity of contract requires that only parties to a contract may 

bring suit to enforce it. A n exception to this requirement of contractual privity occurs 

when a party assigns another the contractual right to collect payment, including the right 

to sue to enforce the right. Level One Contact, Inc. v. BJL Enterprises, LLC, 305 Ga. 

App. 78, 699 S.E.2d 89 (2010). However, to be enforceable by the assignee, such an 

assignment must be in writing. Here, there is a written assignment and Plaintiffs 

therefore have standing to bring this lawsuit. 

I V . Defendant asserts the affirmative defense of constructive eviction and failure to 
repair. 

Defendant, in its Answer, interchangeably alleges constructive eviction and failure 

to repair interchangeably. While related, these are two separate issues. 

Constructive Eviction 

Constructive eviction, an affirmative defense under Georgia law, occurs when a 

landlord's failure to repair amounts to such a material interference with the tenant's use 

of the premises as to render the premises untenantable. In these situations, the tenant 

may abandon the premises and cease paying rent on the ground that he has been 

constructively evicted. Lewis & Co. v. Chisholm. 68 Ga. 40 (1881). A failure of a 

landlord to repair which merely inconveniences the tenant o f renders the premises 
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uncomfortable w i l l not support a finding of constructive eviction. Alston v. Ga. Credit 

Counsel Inc., 140 Ga. App. 784, 232 S.E.2d 134 (1976). 

There are two essential elements needed to prove constructive eviction, namely (a) 

that the failure of the landlord to repair has allowed the premises to deteriorate to the 

extent that they are unfit for the tenant to carry on the business for which the premises 

was rented, and (b) that the premises could not be restored to a fit condition by ordinary 

repairs which could be made without unreasonable interruption of the tenant's business. 

Both elements, as well as actual vacation of the premises by the tenant, must be present in 

order to find a constructive eviction. Dawkins, Ga. Landlord & Tenant - Breach & 

Remedies - With Forms (2nd Ed.), § 2 - 1 1 . 

In this case, Plaintiffs concede that there was water intrusion that occurred at the 

premises in early May 2010. Plaintiffs provide three affidavits - from Carolee Parker, 

Stephen R. Roland, and Ralph Robinson [see Exhibits 5,7, and 8 attached hereto] - that 

show that this water intrusion issue was timely, diligently, and fully repaired within a few 

days of first being discovered. There is no evidence that Plaintiffs allowed the premises 

to deteriorate to the extent that Defendant couldn't carry on its business, or that the 

premises was not restored to a fit condition by ordinary repairs without unreasonably 

interruption to Defendant's business. Moreover, Defendant did not vacate the premises 

in early May 2010, which is a precondition to asserting constructive eviction as an 

affirmative defense. 

In a similar case in which a tenant argued constructive eviction based upon water 

leakage, the Court of Appeals found that where the evidence showed only water leakage 
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into a residence on two separate occasions without a showing that the leakage caused the 

residence to be an unfit place to live, the Court of Appeals found that neither element of 

constructive eviction was established. Hightower v. Daniel, 143 Ga. App. 217, 237 

S.E.2d 688 (1977). 

Also, in Delta Cleaner Supply Company v. Mendel Drive Associates, 286 Ga. 

App. 227, 648 S.E.2d 651 (2007), the Court of Appeals affirmed a ruling of summary 

judgment in favor o f the landlord on the issue of constructive eviction. In that case, a 

landlord accused the tenant of breaching the lease by not paying water bills and the tenant 

accused the landlord of breaching the lease by not providing adequate security. The 

tenant moved out and was sued by the landlord. As one o f its defenses, the tenant 

claimed constructive eviction. The Court of Appeals found that all the security measures 

and water issues could have been resolved without unreasonable interruption of the 

tenant's business. Moreover, none of the conditions complained o f by the tenant were 

permanent. Because the tenant could not prove that the premises could not be used as a 

result the landlord's inaction, that the premises could not be restored without 

unreasonable interruption to the tenant, and that deteriorated condition of the premises 

was permanent and done intentionally by the landlord, the evidence was insufficient to 

show a constructive eviction. 

Constructive eviction is a high hurdle, one that Defendant has not come close to 

meeting. 

-7 -



Failure to Repair 

Defendant makes vague references to Plaintiffs' failure to repair. Other than the 

water intrusion that occurred in early May 2010, which is discussed above, Defendant 

cites no other repairs that were not completed by Plaintiffs. As asserted in the affidavits 

of Carolee Parker, Stephen R. Roland, and Ralph Robinson, the water intrusion issue in 

early May 2010 was fully resolved. Also, as testified to by Carolee Parker, Plaintiffs are 

unaware o f any other water intrusions or repair issues. [See Paragraph 7 of Carolee 

Parker's affidavit, attached hereto as Exhibit 5] . 

A landlord is under no duty to inspect the premises while the tenant is in 

possession. Consequently, a landlord's obligation to repair generally arises only upon 

actual knowledge by a landlord of the defect or upon receipt o f notice from the tenant of 

the defective condition. Duncan v. Platshek, 36 Ga. App. 100, 135 S.E.2d 508 (1926). 

"Generally speaking, therefore, a breach of a landlord's obligation to repair can only 

occur after notice o f the defect is given to the landlord by the tenant, or after the landlord 

is shown to have had actual knowledge of the defect." MeYere v. Withers, 15 Ga. App. 

688, 84 S.E.2d 163 (1914). 

Here, Defendant must affirmatively show some evidence that there was a repair 

required or that Plaintiffs were on notice of a repair issue. To the extent that Defendant 

presents evidence regarding repairs that were not made, Plaintiffs w i l l respond 

accordingly. 

Sirdah v. North Springs Associates, LLLP . 304 Ga. App. 348, 696 S.E.2d 391 

(2010) is a similar case. In that case, the landlord made a prima facie showing that a 
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tenant had breached the lease. The Court o f Appeals found that the burden then was 

upon tenant to come forward wi th evidence supporting a set off against the debt owed. 

[Citing Duke v. Williams, 197 Ga. App. 836, 838, 399 S.E.2d 544 (1990); Palm 

Restaurant of Ga. v. Prakas, 192 Ga. App. 74, 75, 383 S.E.2d 584 (1989); Estridge v. 

Janko, 96 Ga. App. 246, 255-256, 99 S.E.2d 682 (1957).] But tenant relied solely upon 

the allegations in his unverified answer to support his claim of set off, and "[u]nsworn 

allegations in pleadings that have not been admitted by the opposing party are not 

evidence for purposes o f summary judgment resolution." (Citation and punctuation 

omitted.)" [Citing Traditional Properties v. Performance Food Group o f Ga., 291 

Ga.App. 442, 443, 662 S.E.2d 250 (2008); Tap Room v. Peachtree-TSG Assoc., 270 

Ga.App. 90, 93, 606 S.E.2d 13 (2004).] Thus the Court o f Appeals affirmed the 

summary judgment in favor o f the landlord. 

Here, summary judgment should be awarded on this issue because there is no 

competent evidence supporting a claim of failure to repair. 

V. Defendant's Twelfth Defense: The lease documents do not allow for rent after 
October 30, 2010. 

Defendant argues: 

Under no interpretation o f the terms of the Commercial Lease is Defendant 
liable to Plaintiffs for payment of rent or other payments of any nature 
arising after October 30, 2010, a period of ninety days after July 30, 2010, 
the date of written notice from Defendant to Plaintiffs terminating the lease. 

Defendant makes this argument under the assumption that it properly terminated 

the lease on July 30, 2010. However, as argued throughout this brief, Defendant did not 

properly terminate the lease as a matter of law. 
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The construction of the provisions of a lease, as with other contracts, is one for the 

court to determine as a matter of law. OCGA § 13-2-1; Peachtree On Peachtree Investors, 

Ltd. v. Reed Drug Co., 251 Ga. 692, 308 S.E.2d 825 (1983). There are three steps to 

ascertain the intent of the parties when construing contracts: First, the court decides i f the 

contract language is unambiguous, and i f so the court enforces the contract's clear terms. 

Second, i f the contract is ambiguous, the court must apply the rules of contract 

construction to resolve the ambiguity. And third, i f the ambiguity remains after use of the 

construction rules, the meaning of the contract must be decided by a jury. 

Here, the contract language at issue is clear and unambiguous: 

Lessee and Lessor agree that after Lessee has occupied the Premises (Suites 
100 and 102) Lessee may, i f all payments to Lessor are current, vacate the 
Premises with no penalty by giving Lessor ninety (90) days written notice. 2 

Thus, the Court can enforce the above term as stated. It is and w i l l be 

uncontroverted that not all payments were current on July 30, 2011, and Defendant did 

not provide a 90-days written notice [See Defendant's Termination Notice, attached as 

Exhibit 4 hereto], and therefore Defendant's attempt to terminate the lease on July 30, 

2010 was legally defective. 

Defendant w i l l likely argue that the amount owed, $832.20, is insignificant, and 

that giving 30-day notice (versus the required 90-day notice) was substantial compliance 

with the contract. This ignores that the lease in question is a commercial agreement 

between sophisticated parties and that the lease contemplates strict and timely 

compliance. 

2 First Amended Lease, paragraph 5 [Exhibit 2]. 
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In Piedmont Center 15, LLC v. Aquent Inc.. 286 Ga. App. 673, 649 S.E.2d 733 

(2007), a landlord contended that a tenant was required to comply strictly wi th the lease 

provisions and that the cancellation option was not legally exercised because the 

cancellation fee was tendered 28 days late. The tenant contended the late tender was 

sufficient under the doctrine of substantial compliance. From Piedmont Center 15, LLC: 

A lease, like any other contract, is to be construed to give full effect to the 
intentions o f the parties. The general rule in determining contract 
compliance is substantial compliance, not strict compliance. And, although 
timely performance may not be of the essence of a contract, it may become 
so by express stipulation or reasonable construction. As our Supreme Court 
noted in Sneed v. Wiggins [3 Ga. 94, 102 (1847)], i f the parties expressly 
agree that time shall be important; i f they stipulate that a thing shall be done 
or not done, at a given time, then time is of the essence of the contract, and 
it must be observed. 

In the instant case, paragraph 25 o f the Lease states that "Time is o f the Essence." 

Again, from Piedmont Center 15, L L C : 

The parties here are sophisticated business people represented by counsel in 
negotiating the terms o f the Lease. Since the parties agreed that time was 
of the essence, payment of the cancellation fee by March 2, 2004, was 
essential to full compliance with the terms of the cancellation provision. 
[Tenant] only partially complied with the cancellation provision. Although 
[Tenant] tendered a timely written notice of termination, it tendered the 
cancellation fee on March 30, 2004, 28 days late. Accordingly, it failed to 
exercise its right to cancel the Lease and the trial court erred in ruling 
otherwise. 

The Defendant in the instant case is also sophisticated party with access to 

attorneys. In order to have properly cancelled the lease, Defendant was required to 

follow the express terms of the lease which required Defendant to be current on its 

payments and to give a 90-day notice. 
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V I . Defendant's Thirteenth Defense: "Plaintiffs are not entitled to future rents 
arising after November 23, 2010." 

In Georgia, i f a tenant abandons a leased premises without authorization prior to 

the expiration of the term, the landlord is not required to mitigate damages by re-letting 

the premises. Rather, he may allow the premises to remain vacant and hold the tenant 

responsible for accruing rent. There are two limited exceptions to this general rule: " [ I ] f 

the landlord accepts the tenant's surrender or the tenant successfully terminates the lease, 

the landlord is required to make reasonable efforts to re-lease the premises and mitigate 

his damages." Sirdah v. North Springs Associates, LLLP . 304 Ga. App. 348, 696 S.E.2d 

391 (2010). 

In Sirdah, the tenant argued that the landlord accepted his surrender of the leased 

premises by acknowledging in a demand letter that he had "given up possession of the 

premises through his return of his key" and that landlord "accepted same." As such, 

tenant argued that landlord should have made reasonable efforts to re-let the premises. 

The Court of Appeals was not persuaded, holding that "[t]he mere taking of the keys to 

the leased premises by a landlord does not give rise to an inference that the landlord 

accepted surrender o f the premises." [Citing Erfani v. Bishop, 251 Ga. App. 20, 22, 553 

S.E.2d 326 (2001); Jenkins v. Smith. 92 Ga. App. 296, 88 S.E.2d 533 (1955); Kessler v. 

Slappey, 34 Ga. App. 614, 617, 130 S.E. 921 (1925).] Likewise the Court found that 

"[fjhe mere entry upon the premises to protect the property after abandonment by the 

lessee w i l l not amount to an acceptance of a surrender of a lease." 
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In this case, Defendant did not properly terminate the lease. Thus, under Georgia 

law, Plaintiffs are entitled to hold Defendant liable for accruing rent, in this case through 

Apri l 15,2011. 

V I I . Defendant's Fourteen Defense: "At no time has a relationship of landlord and 
tenant existed between Defendant and Plaintiffs." 

This is addressed above in section I I I . 

V I I I . Defendant's Counterclaim Count I: Constructive eviction. 

This is addressed above in section IV. 

I X . Defendant's Counterclaim Count I I : Breach of contract. 

This is addressed above in section IV . 

X. Defendant's Counterclaim Count I I I : Attorney's fees. 

Defendant's claim attorney's fees under OCGA § 13-6-11. Attorney fees against 

Plaintiff are not warranted under the facts of this case. 

X I . Defendant's Counterclaim Count I V : Declaratory judgment. 

Defendant asserts that it is "entitled to declaration that the Commercial Lease is 

null and void because PS Energy Group, Inc. does not have fee simple title to the 

Property, never has had fee simple title to the Property, and, therefore, is not entitled to 

lease any part of the Property or collect rent from Defendant. Waterford Park, L L D 

never received rights in the Commercial Lease or the rents arising therefrom." 

This is addressed above in section I I I . 
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X I I . The remaining defenses cited by Defendant are legally and factually 
insufficient as a matter of law: failure to state a claim or cause of action, doctrine of 
waiver, estoppel, unclean hands, laches, engaged in activity that has damaged 
plaintiff, any injury or damage was result of plaintiffs negligence, accord and 
satisfaction, and mutual departure. 

To the extent Defendant provides any facts or argument supporting these defenses, 

Plaintiffs w i l l respond accordingly. 

X I I I . Conclusion. 

Under the authorities cited, and based upon the supporting evidence, Plaintiffs 

show that there is no genuine issue as to any material fact and Plaintiffs are entitled to 

summary judgment on its prima facie case against Defendant as a matter of law. 

Krause Golomb & Witcher L L C 

By: Jeff Golomb 
Attorney for Plaintiffs 
Georgia Bar No. 300505 

1447 Peachtree Street, NE, Suite 414 
Atlanta, GA 30309 
tel (404) 835-8080 
jeff@kgwlegal.com 

13 

- 14-



I N THE SUPERIOR COURT OF D E K A L B COUNTY 
STATE OF GEORGIA 

WATERFORD PARK, LLC and PS 
ENERGY GROUP, INC., Assignees of 
J K COMPLEX, LLC, 

Plaintiffs, 

v. 
Civi l Action File 

v. 
No. 10CV13242-4 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia Corporation, 

Defendant. 

C E R T I F I C A T E O F S E R V I C E 

I certify that I have this day, May 13, 2011, served the opposing party(ies) with a 

copy o f this pleading by hand depositing in the United States Mai l a copy o f same in a 

properly-addressed envelope with adequate postage. 

Andrea Cantrell Jones 
Law Offices o f Dillard & Galloway, LLC 
3500 Lenox Road, Suite 760 
Atlanta, GA 30326 

Krause Golomb & Witcher, L L C 

By: Jeff Golomb 
Attorney for Plaintiffs 
Georgia Bar No. 300505 
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Exhibit "5" 
Affidavit of Carolee Parker 



I N THE SUPERIOR COURT OF D E K A L B COUNTY 
STATE OF GEORGIA 

WATERFORD PARK, L L C and PS 
ENERGY GROUP, INC., Assignees of 
J K COMPLEX, L L C , 

Plaintiffs, 

v. 
Civi l Action File 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia Corporation, 

No. 10CV13242-4 

Defendant. 

A F F I D A V I T O F C A R O L E E P A R K E R 

The undersigned, being duly sworn, states: 

1. 

The undersigned affirms that the facts stated in this Affidavit are based on 
personal knowledge and are true. 

2. 

A t all times pertinent, I am and have been employed by PS Energy Group, Inc. and 
hold the position o f Executive Assistant to CEO. In addition, I serve as the Property 
Manager for the Waterford Office Park. 

3. 

On or about Monday, May 3, 2010, PS Energy received a call from The Church of 
Scientology o f Georgia advising that water had seeped into the southwest corner office 
and the back entry door o f The Church of Scientology o f Georgia premises. The offices 
and west hallway were wet. PS Energy was later advised by its contractor that it 
appeared the leakage was caused by someone stepping on the drain pump and breaking 
the splice. I telephoned Ralph Robinson, Maintenance Services of GA, as soon as I was 
notified by The Church o f Scientology of Georgia, and he arrived within two hours o f 



notification at approximately 12:00 pm. At 6:37 pm, I received an email from Mr. 
Robinson stating that his crew had completed extracting all the water, cleaned and 
sanitized the carpet, and placed fans and dehumidifiers in the affected area. 

4. 

Mr. Robinson went back the following day, on or about May 4, 2010, and reported 
that the carpet was almost completely dry. I went by the next day, on or about May 5, 
2010. When I was there, other than the fact that fans and dehumidifiers were in place, 
there was no evidence that water had come into the area. There was no damage to 
sheetrock or carpet. The carpet was barely wet, i f at all. There was no odor to indicate 
mold or mildew. No one at The Church o f Scientology of Georgia complained to me or 
indicated that they were forced to move anything or vacate any space due to the water 
intrusion. I receive any emails, phone calls, or any other form of communication from 
The Church of Scientology of Georgia making such complaints. 

5. 

I spoke to Mr . Robinson within an hour o f his arrival to the property, and he 
reported that there was little water and no damage to anything (specifically, I remember 
asking him about the books). I did not receive any other calls after that regarding any 
inconveniences this incident may have caused. The maximum time that the space was 
wet could not have been more than five days between the time The Church o f 
Scientology o f Georgia reported it and the time we had it completely dried out and 
sanitized. 

6. 

In a letter dated June 2, 2010,1 advised The Church of Scientology o f Georgia that 
the sandbags that were lining the area outside the rear entrance to the first floor had to be 
removed because they presented a safety hazard and were unsightly. I went by the 
property on June 10, 2010, and The Church of Scientology of Georgia had removed the 
sandbags. 

7. 

Other than this water leakage on May 4 and 5, 2010, which was repaired within a 
few days, there were no other complaints made by The Church of Scientology of Georgia 
regarding water intrusion. Specifically, there were no complaints of additional water 
migration into the premises, no complaints about the premises being unusable because of 
water intrusion, and no complaints o f mildew or unpleasant odor. 

8. 



On July 30, 2010, The Church of Scientology of Georgia advised that it was 
vacating the premises. 

9. 

On July 30, 2010, The Church of Scientology of Georgia was not current on its 
lease payments. Specifically, on July 30, 2010, The Church of Scientology o f Georgia 
owed $832.20 for lighting replacement in May. A copy of an invoice dated June 29, 
2010 is attached as Exhibit 1. 

10. 

I am familiar with the business records o f PS Energy and Waterford Park LLC, 
which are kept under my supervision and control, and in particular I am familiar with the 
records related to the lease, payment records, and expenses incurred in connection with 
subject matter of this lawsuit. PS Energy's and Waterford's business records were made 
in the regular course of business, and it is the regular course o f business to make such 
records. The entries on the business records o f PS Energy and Waterford were made at 
or near the times of the transactions or actions to which they refer. I have relied upon 
said business records and upon my own personal knowledge of these transactions and 
actions in making this Affidavit. 

11. 

A t the present time, The Church o f Scientology of Georgia owes a total of 
$135,362.59, calculated as follows: 

Total Rent Owed for August 2010 to Apr i l 2011 $105,274.58 
Total Expenses Owed for August 2010 to A p r i l 2011 $37,591.64 
Aug Late Rent $1,169.90 
Aug Expense Late Fee $605.10 
Credit for Security Deposit -$10,110.83 
Lighting Invoice #62910 $832.20 
T O T A L O W E D $135,362.59 

12. 

This expenses claimed in Paragraph 13 were derived directly from PS Energy's 
and Waterford's accounting records. A copy o f these expenses are collectively attached 
as Exhibit 2. I prepared a summary of the expenses, which is attached as Exhibit 3. The 



rent and late fees claimed due were derived directly from the terms o f Lease and 
Amended Lease between the parties. 

Sworn to and subscribed before me 
this d ^ d a y o f (Y)f\LJ ,2011. 

Carolee Parker 
On Behalf of Waterford Park, L L C and 
PS Energy Group, Inc. / 

Sworn to and subscribed before me 
this d ^ d a y o f (Y)f\LJ ,2011. 

Carolee Parker 
On Behalf of Waterford Park, L L C and 
PS Energy Group, Inc. / 

Notary Public 



Exhibit "6" 
Affidavit of Robert P. Witcher 



AFFIDAVIT 

STATE OF GEORGIA 

COUNTY OF FULTON 

Before me, an officer duly authorized to administer oaths in the State and County 
aforesaid, appeared, ROBERT P. WITCHER who, first being duly sworn on oath, does depose 
and state as follows: 

1. Affiant is an attorney licensed to practice law in the State of Georgia and is suffering 
under no physical or mental disability which would adversely affect his capacity to 
testify to the facts herein. 

2. In such capacity, affiant conducted a certain real estate closing pertaining to real 
property located on North Shallowford Road in DeKalb County, Georgia which is 
more particularly described on the Exhibit attached hereto. 

3. The rental certification and cross indemnity agreement attached hereto is a true and 
correct copy of that certain original document executed as part of such real estate 
closing in April of 2010. \ 

Robert P. Witcher 
Sworn to and subscribed before me 
This 11 t h day of May, 2011 



Exhibit "7" 
Affidavit of Ralph Robinson 



I N THE SUPERIOR COURT OF D E K A L B COUNTY 
STATE OF GEORGIA 

WATERFORD PARK, L L C and PS 
ENERGY GROUP, INC., Assignees of 
J K COMPLEX, L L C , 

Plaintiffs, 

v. 
Civi l Action File 

v. 
No. 10CV13242-4 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia Corporation, 

Defendant. 

A F F I D A V I T O F R A L P H R O B I N S O N 

The undersigned, being duly sworn, states: 

1. 

The undersigned affirms that the facts stated in this Affidavit are based on 
personal knowledge and are true. 

2. 

At all times pertinent, I was employed by Maintenance Services of GA and held 
the position of President. I am still employed at Maintenance Services of GA at this time. 

s 

I provide janitorial service for Waterford Park LLC. Carolee manages the 
property and has been my sole contact for anything having to do with cleaning the 
premises. 

4. 

On Monday May 3,2010 
• PS Energy called me regarding water intrusion at The Church of Scientology of 

Georgia, which is located at 4480 Shallowford Rd. 



I was advised that water had seeped into the southwest corner office and the back 
entry door of the premises. 
I went to the premises at 1:45 p.m. 
Three offices on the west side of the building were wet. The west interior hallway 
and west entrance were wet. 

A t 6:37 pm, I sent an email to Carolee Parking stating that my crew had completed 
extracting all the water, had cleaned and sanitized the carpet, and placed fans and 
dehumidifiers in the affected area. 
I went back the following day, on May 4, 2010 and found that the carpet was almost 
completely dry. 
By May 5, 2010, there was no evidence that water had come into the area. There was 
no damage to sheet rock or carpet. There was no damage to any books, tapes, 
furniture etc. belonging to The Church of Sciertfoiogji 

There was no odor to indicate mold or mildew. 

LINDA HENDERSON 
Notary Public 

Cherokee County 
State of Georgia 

My Commission Expires Apr 1, 2014 

Sworn to and subscribed before me 
this l ^ ^ d a y o f ffpril , 2011. 

Raiph^Kobinsoif 1 

Sworn to and subscribed before me 
this l ^ ^ d a y o f ffpril , 2011. 

Raiph^Kobinsoif 1 

^Notapy Public 



Exhibit "8" 
Affidavit of Stephen Rowland 



IN THE SUPERIOR COURT OF DEKALB COUNTY 

STATE OF GEORGIA 

WATERFORD PARK, LLC and PS 
ENERGY GROUP, INC., Assignees of 

J K COMPLEX, LLC, 

Plaintiffs, 

v. Civil Action File 

No. 10CV13242-4 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia 
Corporation, 

Defendant. 

AFFIDAVIT OF STEPHEN R. ROWLAND 

The undersigned, being duly sworn, states: 

1. 

The undersigned affirms that the facts stated in this Affidavit are based on 
personal knowledge and are true. 



2. 

At all times pertinent, I was the Architect/General Contractor for buildings 
4480 and 4488 at Waterford Office Park. I have been the President of 
Residential Creations, Inc., since 1986, which is a State-Licensed company 
specializing in interior design, residential and general commercial construction at 
the present and operate as a consultant for Waterford Office Park when 
requested. 

I assisted in the transition during the sale of Waterford Office Park between 
the previous owners and PS Energy assisting Carolee Parker with a walk-thru 
and pointing out a general breakdown and conditions of the buildings and 
property, including the pond. I assisted the PS Energy architectural consultant 
with the CAD drawing files for specific architectural and engineering files for the 
property. I have since answered general questions pertaining to the property as 
they arise. 

3. 

On or about Monday, May 3, 2010, P S Energy e-mailed me regarding 
water intrusion at The Church of Scientology of Georgia, which was at that time 
located on the lower floor at 4480 North Shallowford Road, Dunwoody, GA 
30338. I was advised that water had seeped into the southwest comer office and 
the back entry door of the premises. I went to the premises at the above noted 
address. The carpet along the windows of the west offices and the entry area, 
approximately 6' into the building of the west entrance was wet. I determined the 
leakage (which was rain water) was caused by damage to the pump drain pipe 
line. It appeared that someone had either stepped on or hit the pump pipe line 
with enough force to break the drain pipe splice. There are two auxiliary pumps 
on the west side of building 4480. One of the pumps is located at the southwest 
corner of the building, and the other pump is located near the middle of the 
building at the west entrance. Each pump has a separate drain line. These 
pumps are in the building storm drains and act as auxiliary water removal if the 
building drains are overpowered by unusually heavy rain, which occurred on or 
about Monday, May 3, 2010. The drain lines for these pumps, which is standard 
wire reinforced flex-pipe, are on grade and clearly visible. The area the lines are 
located is in an area where general foot traffic rarely occurs for any reason, as 
the area is on the side of the building where landscaping is done to discourage 
foot traffic, however, someone had stepped directly on the connecting splice 
between the two drain pipe sections and broke the pipe at this connection. The 



water was unable to be pumped out of the area as needed and simply flowed 
back into an already overpowered storm drain. 

I had warned the Church of Scientology in the past about allowing the kids 
belonging to members to run around outside, especially playing on the pond 
banks and climbing on the waterfall. This warning was made in person. I cannot 
attest that such happened on the given date, only that I had warned them in the 
past. 

By or about May 5, 2010, there was no evidence that water had come into the 
area, other than a slight dampness in the carpet. There was no damage to 
sheetrock or carpet. There was no odor to indicate mold or mildew, and people 
were going about their work in that area. 



I N THE SUPERIOR COURT OF D E K A L B COUNTY 
STATE OF GEORGIA 

WATERFORD PARK, L L C and PS 
ENERGY GROUP, INC., Assignees of 
J K COMPLEX, LLC, 

Plaintiffs, 

v. 

CHURCH OF SCIENTOLOGY OF 
GEORGIA, INC., a Georgia Corporation, 

Defendant. 

Civi l Action File 

No. 10CV13242-4 

C E R T I F I C A T E O F S E R V I C E 

I certify that I have this day, May 13, 2011, served the opposing party(ies) with a 

copy of this pleading by hand depositing in the United States Mai l a copy of same in a 

properly-addressed envelope with adequate postage. 

Andrea Cantrell Jones [{A 
Law Offices of Dillard & Galloway, L L C f ^ B 
3500 Lenox Road, Suite 760 ^ 5 
Atlanta, GA 30326 "1 

Krause Golomb & Witcher, LLC 

By: Jeff Golomb 
Attorney for Plaintiffs 
Georgia Bar No. 300505 
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