
IN THE STATE COURT OF DEKALB COUNTY 
STATE OF GEORGIA 

PATRICK C. DESMOND AND MARY C. ) 
DESMOND, INDIVIDUALLY, AND MARY) 
C. DESMOND, AS ADMINISTRATRIX OF ) 
THE EST ATE OF PATRICK W. ) 
DffiMON~ ) 

Plaintiffs, 

VS. 

NARCONON OF GEORGIA, INC., and 
NARCONON INTERNATIONAL, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTON FILE 
No. 10A28641-2 

AL 

DEFENDANT NARCONON INTERNATIONAL'S OPPOSITION TO PLAINTIFFS' 
MOTION FOR PROTECTIVE ORDER REGARDING PLAINTIFFS' DEPOSITIONS, 

OR IN THE ALTERNATIVE, MOTION IN LIMINE TO PRECLUDE PLAINTIFFS 
FROM TESTIFYING IN SUPPORT OF THEIR FIRST AMENDED COMPLAINT AT 

THE TIME OF TRIAL and/or FOR TRIAL CONTINUANCE 

Introduction 

When Narconon International ("NNint") took the Plaintiffs' depositions in 

October of 2010, this was a straightforward wrongful death case in which NNint was 

not accused of causing the death. The only Count asserted against NNint at that time 

was that it had allegedly defrauded certain third parties after Patrick Desmond's death 

by submitting misleading information concerning the cause of death. Now, Plaintiffs 

have amended their complaint to assert entirely new claims against NNint for civil 

conspiracy and RICO violations based on alleged "pre-death" conduct, yet they refuse to 

submit to deposition on these claims. 
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NNint respectfully submits that it should have the right to take the Plaintiffs' 

depositions regarding their new claims. Even though Plaintiffs chose this forum and 

could be compelled to come here for their depositions,1 NNint has offered to take the 

depositions by video conference to minimize any inconvenience to Plaintiffs in traveling 

to Georgia. That offer has been refused;2 thus, NNint finds itself before the Court. 

Factual History 

Plaintiffs' original Complaint alleged a single cause of action against NNint for 

"fraudulent cover-up of the circumstances and events leading up to and resulting in 

[Patrick Desmond's] death" by providing false and misleading information to the 

DeKalb County Medical Examiner and the Florida Drug Court regarding the cause of 

death. (Complaint, Count VII, p. 16). Notably, this conduct was alleged to have taken 

place after Mr. Desmond's death. 

Plaintiffs' depositions were noticed and taken in October 2010 by attorneys for 

each of the (then) five different defendants, including counsel for NNint. Plaintiffs 

were asked one question about Count VII, and Mrs. Desmond admitted she had no 

knowledge of any facts relating to this claim.3 (M. Desmond Depo., p. 144, ln. 5-9). 

Plaintiffs' depositions were taken consecutively and completed within the same day. 

1 See Warehouse Home Furnishings Distributors, Inc. v. Davenport, 261 Ga. 853, 413 S.E.2d 
195 (1992). 

2 See 12/12/12letter from NNint counsel to Plaintiffs' counsel (attached as Exhibit A), 
and 12/21/12 e-mail response (attached as Exhibit B). 

3 Indeed, the allegations that NNint made any reports to the Medical Examiner or 
Drug Court are completely false. All reports were made by Narconon Georgia. 
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Eighteen months later, in March 2012, Plaintiffs filed their First Amended 

Complaint (11F AC11
) asserting entirely new allegations of fact and theories of liability 

against NNint for civil conspiracy (Count V); civil RICO for false statements to a 

government agency (Count VIII); civil RICO by mail fraud (Count IX); and civil RICO 

by theft by deceptions (Count X)--- all arising out of conduct alleged to have occurred 

before Mr. Desmond's death. (See FAC, generally.) 

Against this backdrop, NNint served deposition notices seeking to examine 

Plaintiffs about their new claims and pre-death allegations. Plaintiffs refused to appear, 

claiming they have no knowledge of the allegations in the F AC drafted by counsel -

they only have knowledge of the facts. (PI's Mot. for Protective Order, p. 2, ~ 2). 11The 

facts, 11 however, are precisely what NNint wishes to question Plaintiffs about with 

regard to their new claims. 

NNint does not intend to ask Plaintiffs the same questions that were asked at the 

first session. Nor is there any intent to ask Plaintiffs to explain the legal theories 

formulated by their counsel. Instead, the sole purpose of the second depositions is to 

question Plaintiffs about the {acts known to them which materially relate to their new 

allegations against NNint (i.e. what they did, what they saw, what they heard, what 

they know and how they were damaged by the alleged RICO enterprise). As noted 

above, the fraud claim against NNint in the original Complaint arose from alleged 

conduct after Patrick's death. The civil conspiracy and RICO claims in the FAC, 

however, stem from conduct alleged to have taken place before Patrick's death. NNint 
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had no reason to inquire into these areas at the first deposition because they were not 

material to any claims or allegations pending against NNint at that time. 

Amendment of the Complaint to Assert Entirely New Claims is 
Good Cause for a Second Deposition 

Contrary to Plaintiffs' assertions, there is no "one deposition" rule in Georgia. 

While depositions are generally limited to seven hours per deponent, courts routinely 

grant additional time for good cause. Uniform Superior Court Rule 5.3 provides: "The 

court must allow additional time if needed for a fair examination of the deponent ... " 

(emphasis added). Research reveals no reported Georgia decisions construing Rule 5.3, 

but the language is essentially identical to, and clearly patterned after, Federal Rule of 

Civil Procedure 30(d)(1) which also provides that "the court must allow additional time 

... if needed to fairly examine the deponent ... "(emphasis added). 

There is little question that the post-deposition amendment of a complaint which 

entirely changes the theory of the case against the defendant constitutes "good cause." 

and warrants additional deposition time for a fair examination. See e.g. George v. City of 

Buffalo, 789 F.Supp.2d 417, 435-36 (W.D. N.Y. 2011) (amendment of complaint to add 

new claims mandated additional deposition time); Collins v. Int'l Dairy Queen, 189 

F.R.D. 496 (1999) (additional witness depositions allowed due to addition of new 

claims); Kleppinger v. Texas Dept. ofTransportation, 283 F.R.D. 330 (S.D. Texas 2012) (good 

cause shown to reopen plaintiff's deposition where additional examination sought on 

specific areas not covered in previous deposition and on new information not 

previously available). 
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11The broad purpose of the discovery rules, under the Civil Practice Act, is to 

enable the parties to prepare for trial so that each party will know the issues and be 

fully prepared on the facts. Discovery is specifically designed to fulfill a two-fold 

purpose: issue formulation and factual revelation. The use of the discovery process has 

been held to be broadly construed. 11 Int'l Harvester Co. v. Cunningham, 245 Ga.App. 736, 

738-39 (internal citations omitted). Accordingly, a 11one bite at the apple 11 approach to 

discovery is contrary to the very nature of the discovery process: 11 Discovery is an 

ongoing process, requiring parties to evaluate and reassess evidence as new evidence is 

presented. 11 Id. Prohibiting legitimate discovery frustrates this basic principle. Id. 

With trial in this case less than two months away, NNint will be substantially 

prejudiced if it is not allowed to question Plaintiffs on the factual underpinnings of their 

new claims. Plaintiffs will not be unduly burdened or harassed since NNint does not 

intend to repeat any of the questions that were previously answered. In light of the 

complex RICO allegations, the seriousness of the allegations, and the severity of the 

relief sought, it would be unjust to permit the Plaintiffs to bring their case to trial 

against NNint without being required to answer questions pertaining to their 

knowledge of facts which relate to their new allegations. 

Conclusion 

NNint asks that the court to compel Plaintiffs to appear for deposition on the 

facts underlying the new allegations against NNint as set forth in the FA C. NNint 

remains willing to conduct the depositions via video conference if Plaintiffs are still in 

Abu Dhabi to minimize any inconvenience. If, however, there will be sufficient delay in 
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obtaining the depositions, NNint requests that the Court continue the trial by 90 days to 

allow sufficient time for the depositions and any necessary follow-up discovery. In the 

alternative, NNint asks that the Court preclude Plaintiffs from testifying at trial 

concerning the new facts and claims alleged in the FA C. To allow Plaintiffs to so testify 

in the absence of NNint having the opportunity to depose Plaintiffs on these claims 

would unduly and unquestionably prejudice NNint's defense of the case. 

Date: December 21, 2012 

191 Peachtree Street NE 
Suite 3600 
Atlanta, Georgia 30303 
404-522-8220 

P.O. Box 56887 
Atlanta, Georgia 30343-0887 

1201 West Peachtree Street 
Atlanta, Georgia 30309-32424 
(404) 881-7661 (telephone) 
(404) 881-7000 (facsimile) 

2011 EC 2 l PM 4: 58 

CARLOCK, COPELAND & STAIR, LLP 

By: 
DAVID:Cior 
Georgia Bar No. 614125 
CHERYL H. SHAW 
Georgia Bar No. 319747 

Attorneys for Defendant Narconon 
International 

ALSTON & BIRD LLP 

By: 
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JAYD. NNETT 
Georgia Bar No. 051350 
[with pennission by Cheryl H. Shaw] 

WILLIAM R. MITCHELSON, JR. 
Georgia Bar No. 513811 
DANIEL F. DIFFLEY 
Georgia Bar No. 221703 

Attorneys for Defendant Narconon 
International 



CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of the within and foregoing 

pleading upon all parties to this matter by depositing a true copy of same in the U.S. 

Mail, proper postage prepaid, addressed to counsel of record as follows: 

Jeffrey R. Harris, Esq. 
Jed D. Manton, Esq. 

Harris Penn Lowry Delcampo, LLP 
400 Colony Square 

1201 Peachtree Street NE, Suite 900 
Atlanta, GA 30361 

StevanA. Miller, Esq. 
Barbara A. Marschalk, Esq. 
Drew Eckl & Farnham, LLP 
880 West Peachtree Street 

P.O. Box 7600 
Atlanta, GA 30357 

Date: December 21, 2012. 

191 Peachtree Street NE 
Suite 3600 
Atlanta, Georgia 30303 
404-522-8220 

P.O. Box 56887 
Atlanta, Georgia 30343-0887 

4088566v.l 

Rebecca Franklin, Esq. 
Franklin Law, LLC 
400 Colony Square 

1201 Peachtree Street, Suite 900 
Atlanta, GA 30361 

CARLOCK, COPELAND & STAIR, LLP 

By: 
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cHERYLHAw 
Georgia Bar No. 319747 

Attorneys for Defendant Narconon 
International 



LAW OFFICES 

CARLOCK, COPELAND & STAIR, LLP 
A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS 

CHERYL H. SHAW 

DIRECT DIAL NUMBER 
404.221.2267 

E-MAIL ADDRESS 
cshmv@carlockcopeland.com 

FACSIMILE 
404.222-9482 

Via E-Mail and US Mail 
Jeffrey R. Harris, Esq. 

ONE NINETY ONE PEACHTREE TOWER 

191 PEACHTREE STREET, N.E. 

SUITE 3600 
ATLANTA, GEORGIA 30303-1757 

TELEPHONE 404.522.8220 

MAILING ADDRESS 

P. 0. Box 56887 
Atlanta, Georgia 

30343-0887 

www.carlockcopeland.com 

December 12, 2012 

Harris Penn Lowry Delcampo, LLP 
1201 Peachtree Street, NE 
Suite 900 
Atlanta, GA 30361 

CHARLESTON, SC OFFICE 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 

843.727.0307 

REPLY TO ATLANTA OFFICE 

Re: Patrick C. Desmond, et al. v. Narconon of Georgia, Inc., et al. 

Dear Jeff: 

State Court of DeKalb County; Civil Action File No. 10-A-28641-2 
Our File No. 3816-45537 

I am writing concerning Plaintiffs' pending Motion for Protective Order. Your 
motion is based on a misunderstanding of the reasons NNint desires a second 
deposition of the Plaintiffs. NNint does not intend to simply ask the Plaintiffs about the 
allegations in the First Amended Complaint (11 FAC11

) or the legal claims which were 
drafted by counsel. Our intention is to question Plaintiffs about their knowledge of 
facts which did not become relevant or material until Plaintiffs filed the F AC drastically 
changing the claims asserted against NNint. 

At the time NNint took the Plaintiffs' depositions in October of 2010, this was a 
straightforward wrongful death case in which NNint was not alleged to have caused 
the death. The Original Complaint contained a single count against NNint, alleging 
that NNint committed fraud after Patrick's death by submitting misleading information 
to government agencies concerning the cause of death. The Plaintiffs answered one 
question at deposition concerning that allegation and admitted that they had no 
knowledge of the facts supporting that claim. 



Jeffrey R. Harris, Esq. 
December 12, 2012 
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The F AC, however, asserts entirely new allegations of fact and theories of 
liability against NNint for civil conspiracy, civil RICO by mail fraud, civil RICO by false 
statements to a government agency, and civil RICO for theft by deception-- all arising 
out of conduct which is alleged to have occurred before Patrick1s death. The purpose of 
second depositions is to question Plaintiffs about the facts known to them which 
materially relate to their new allegations against NNint (i.e. what they did, what they 
saw, what they heard, what they know, and how they were damaged by the alleged 
RICO enterprise). NNint had no reason to inquire into these areas at the first 
deposition because the areas of inquiry were not material to any of the allegations 
against NNint at that time. NNint does not intend to ask Plaintiffs the same questions 
that were asked at the first session, nor is there any intent to ask Plaintiffs to set forth or 
explain their legal theories. 

Georgia does not have a 11 one deposition11 rule. While depositions are generally 
limited to seven hours per deponent, courts routinely grant additional time for good 
cause. (See U.S.C.R. 5.3- 11The Court must allow additional time if needed for a fair 
examination of the deponent ... 11

). As we have previously discussed, research does not 
reveal any reported Georgia decisions construing Rule 5.3; however, the language is 
similar to Federal Rule of Civil Procedure 30(d)(1) which also provides that the court 
11must11 allow additional time to fairly examine the deponent. 

In our case, the depositions of both Plaintiffs were taken on the same day and 
took less than seven hours each. The amendment of the complaint to assert entirely 
new claims against NNint can objectively be considered 11 good cause11 for additional 
discovery. See e.g. George v. City of Buffalo, 789 F.Supp.2d 417,435-36 (W.D. N.Y. 2011) 
(amendment of complaint to add new claims mandated additional deposition time); 
Collins v. Int 1l Dairy Queen, 189 F.R.D. 496 (1999) (additional witness depositions 
allowed due to addition of new claims); Kleppinger v. Texas Dept. of Transportation, 283 
F.R.D. 330 (S.D. Texas 2012) (good cause shown to reopen plaintiff1s deposition where 
additional examination sought on specific areas not covered in previous deposition and 
on new information not previously available). 

With regard to your objection concerning the Plaintiffs1 presence in Abu Dhabi, 
we offer to take the depositions via video conference call so that they will not be 
burdened with the time or expense of travel. Likewise, Plaintiffs will not be unduly 
burdened, harassed, or annoyed by a second deposition since NNint does not intend to 
repeat any of the questions that were previously answered. 



Jeffrey R. Harris, Esq. 
December 12, 2012 
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Please let us know by Friday if Plaintiffs will voluntarily submit to a second 
deposition. We would prefer to work this out without the necessity of burdening the 
court. 

Very truly yours, 

('~c~l~, 
C;ERY~SHAW 

CHS/bhc 

408633lv.l 



Shaw, Cheryl H. 

From: 
Sent: 
To: 
Subject: 

Jay D. Bennett 
Alston & Bird LLP 
1201 West Peachtree St. 
Atlanta, GA 30309 
404-881-7643 

Bennett, Jay [Jay.Bennett@alston.com) 
Friday, December 21, 2012 1:52PM 
Diffley, Dan; Root, David F.; Shaw, Cheryl H.; Soter Gary S. 
Fwd: Desmond v. Narconon 

jay. bennett@alston.com <mailto:jay. bennett@alston.com> 

Begin forwarded message: 

From: Jeff Harris <Jeff@hpllegal.com<mailto:Jeff@hpllegal.com>> 
Date: December 21, 2012, 10:46:19 AM EST 
To: 11 Bennett, Jay 11 <jay .bennett@alston.com <mailto:jay .bennett@alston.com> > 
Cc: Rebecca Franklin <rebecca@franklinlawllc.com<mailto:rebecca@franklinlawllc.com>>, Barbara 
Marschalk <Marschalk B@deflaw .com<mail to:MarschalkB@deflaw .com>> 
Subject: Re: Desmond v. Narconon 

Jay: 

I stand by my position regarding the follow up depositions. I do not see how my clients really add 
anything to your client1s understanding of the basis of the claims stated in the amended complaint. 
The claims are based on numerous documents and testimony that was discovered after the original 
complaint (and frankly continues to trickle in even now). Of course if you need an extension until 
January 7 to respond to the protective order motion that1s fine. 

11m fine with the concept of a pre-trial order and I have no problem discussing it with the Court on 
the 18th. l 1d rather ask for a specific pre-trial hearing date a week or so before trial and have the PTO 
due that day. Since NNGA and NNINT elected to wait until the first of December to file various 
motions that could have, and should have, been filed long ago Jim not inclined to jam anything else 
on to the 18th hearing date and I suspect the Coures not either. 

We will be filing updated expert disclosures on this afternoon. 

Thanks. 

Jeff 

From: <Bennett>, Jay <Jay. Bennett@alston.com <mail to:J ay. Bennett@alston.com> > 
Date: Wednesday, December 19, 2012 5:13 PM 



To: Jeff Harris <jeff@hpllegal.com<mailto:jeff@hpllegal.com>> 
Subject: Desmond v. Narconon 

Jeff, I know we are getting close to the Holidays and it is hard to get in touch with folks, but our 
response to your motion for protective order is due soon so we really need to hear frmn you about 
our proposal to take your clients' depositions by video conference shortly, or perhaps extend the time 
for us to respond to your motion until around January 7. 

Also, we think this case should have a pretrial order and I propose that you send me your proposed 
consolidated pretrial order by January 10 and then we will provide our portions by the next Monday, 
January 14 so that perhaps we can quickly resolve any issues and have a pre-trial order entered at or 
shortly after the January 17 hearing. 

Finally, with respect to the issue of the new opinions of your experts, when do you think you can 
supplement their reports concerning the new opinions so that we can determine whether we want to 
take their depositions and/ or retain responsive experts? 

I look forward to hearing from you. 

Best regards, 

Jay D. Bennett 
Alston & Bird LLP 
1201 West Peachtree Street 
Atlanta, GA 30309-3424 USA 
jay.bennett@alston.com<mailto:jay.bennett@alston.com> 
Direct dial404-881-7643 
fax: 404-253-8485 

NOTICE: This e-mail message and all attachments may contain legally privileged and confidential 
information intended solely for the use of the addressee. If you are not the intended recipient, you are 
hereby notified that you may not read, copy, distribute or otherwise use this message or its 
attachments. If you have received this message in error, please notify the sender by email and delete 
all copies of the message immediately. 
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