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DEFENDANT NARCONON INTERNATIONAL'S BRIEF' lN SUPPORT OF IT~ 
MOTION FOR JUDGMENT ON THE PLEADINGS, OR IN THE 

ALTERNATIVE, FOR SUMMARY JUDGMENT ON ALL CLAJMS 
-and-

MOTION TO DISMISS FOR LACK OF PERSONAL JUR~SDlCTION 

Defendant Narconon International ("NNI") submits this brief in supporr of il:) 

motion for judgment on the pleadings or, in the alternative, for judgment summary 

judgmenl on all claims asserted against it in Plaintiffs' operative First Amended 

Complaint ("FAC"). Plaintiffs' FAC fails, as a matter oflaw, to state claims against NNl 

upon which relief can be granted. This lack of merit, however, goes well beyond mere 

pleading insufiiciencies and mandates summary judgment based on the undisputed facts. 

NNI is, in addition, not subject to personal jurisdiction in this court. 

INTRODUCTION 

This case involves claims brought by the Estate and parents of Pabck Dcsmcmd 

for wrongful death and damages allegedly arising out ofM:-·. Desmcmd's death froiTJ a 



self-inflicted heroin overdose. Mr. Desmond was a 28 year old man with a long and 

tortured history of criminal behavior and substance abuse. Following multiple arrests in 

Florida on drug and alcohol charges, he enrolled in a Pretrial Intervention Program that 

allowed him to avoid prison by participating in a residential rehabilitation program of his 

own choosing. Mr. Desmond, with the help of his parents, chose the Narconon of 

Georgia ("NNG") program in Norcross, Georgia, which was licensed as an outpatient 

facility. Mr. Desmond was on the NNG program for several months, stating it was "the 

best choice I ever could have made" and that it "gave me the skills I need to be 

successful." 

As is often the case with drug addicts, however, Mr. Desmond relapsed. On July 

10, 2008, after becoming highly intoxicated at an apartment in Sandy Springs, Mr. 

Desmond left to meet up with two other people to go to Atlanta to procure and use 

heroin. Later that night, Mr. Desmond overdosed, was taken to a hospital, and 

subsequently died. 

Plaintiffs now seek damages for the calamity Mr. Desmond created by his own 

volitional criminal acts, undertaken without the participation -- and against the rules -- of 

those entities Plaintiffs have sued. Plaintiffs sued several defendants, including ~~I, the 

California non-profit corporation that licensed the Narconon program to NNG. Plaintiffs 

allege ten counts for relief: including negligence (against parties other than NNI), civil 

conspiracy, fraud, and civil RICO. They also seek punitive damages. 

NNI is entitled to judgment on the pleadings and/or summary judgment for various 

reasons, the most basic of which is that Mr. Desmond's own actions of drinking alcohol 
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and voluntarily injecting heroin at locations miles away from NNG proximately and 

independently caused his death. As a matter of law, this conduct is the sole proximate 

cause of his death. Mr. Desmond clearly understood the dangers of drugs and alcohol 

and assumed the risk of ingesting these inherently dangerous substances. Mr. Desmond's 

Estate and parents are precluded from recovering damages against others for Mr. 

Desmond's own criminal acts. 

STATEMENT OF FACTS 

A. The Defendants 

1. Narconon International 

NNI is a non-profit California corporation with its office and principal place of 

business in California. (Carr Aff., ~ 3 ). NNI licenses drug and alcohol rehabilitation 

centers throughout the United States and the world. NNI licenses these centers to use 

trademarked "Narconon" program materials in connection with delivery of drug and 

alcohol rehabilitation and education services. (Id., ~ 4). NNl itself does not provide 

rehab services and has never applied for (or ever held) a license to provide rehab services 

in the State of Georgia. NNI is simply the licensor of the program materials. (I d.). 

2. Narconon Georgia 

NNG is a non-profit drug and alcohol rehabilitation program in Norcross, Georgia. 

NNI licenses NNG to use the trademarked "Narconon" program materials, for which 

NNG pays NNT a weekly license fee. (Carr Aff., ~ 7; Carr Depo., pg. 45-46, 177116-20). 

The written agreements between the parties specifically state there is no agency 

relationship between NNI and NNG. (Carr Aff., Exhibits 1 and 2.) 
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Since 2002, NNG has been continuous licensed with the State of Georgia as an 

outpatient drug and alcohol treatment facility. It has never been licensed as a residential 

facility. (F AC, '1\23-24 ). NNG was licensed as an outpatient facility at the time of Mr. 

Desmond's first enrollment in 2007, his second enrollment in 2008, and at the time of his 

death. (Id.) 

NNI and NNG are separate and distinct corporate entities and operate as such. 

(Carr Aff., ~ 7; Carr Depo., pp. 189-190, 193; Arcabascio Depo., pp. 14, 153-154) NNI 

does not "own" NNG. NNI and 1\TNG have no common officers, directors, or employees. 

(Id.) Each company has its own finances, pays its own bills, and runs its own daily 

operations. (Id.) NNI is not involved in the day-to-day operations ofNNG and does not 

have anyone onsite on a daily basis. (Id.) NNI does not control or run the daily 

operations ofNNG. (Id.) 

3. Delgado Development, Inc. 1 

Delgado Development, Inc. was a Georgia corporation that provided supportive 

residential housing (private apartments) at One Sovereign Place for chemically-

dependent persons. (Delgado-\Vebb Aff., ~ 2.) One Sovereign Place is a privately-owned 

commercial complex in Sandy Springs, approximately 13 miles away from NNG. 

Delgado Development leased a portion of the apartments at One Sovereign Place to 

provide supportive housing for persons involved in rehabilitation programs. (ld., ~~ 4-6 ). 

1 Delgado Development was dismissed from this action on August 17, 2012. See Order 
Dismissing Defendant Delgado Development, inc. Without Prejudice. 
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Many of the male students who enrolled in the NNG program, like Patrick 

Desmond, rented apartments from Delgado Development at One Sovereign Place. 

Students signed separate agreements with Delgado Development for housing and agreed 

to abide by certain regulations, including not using drugs or alcohol in the apartments. 

(I d.,~ 7). The apartments were not part of any drug treatment facility. (Id., ~ 2). 

Delgado Development provided monitors for the housing at One Sovereign Place, 

but students were not locked in their apartments at night. (ld., ~~ 7, 9). If a student 

decided to leave, Delgado Development did not have the legal authority to physically 

restrain or otherwise prohibit him from leaving. (Id., ~ 9). 

B. Mr. Desmond's History of Drug and Alcohol Abuse Leading to His Decision 
to Enroll at NNG. 

Patrick Desmond was a 28 year old man with a lengthy and well-documented 

history of drug and alcohol abuse beginning at around age fourteen. (P. Desmond Depo., 

pp. 39-40; M. Desmond Depo., pp. 64-66). His heavy drinking ultimately led to him 

dropping out of high school. Mr. Desmond later joined the United States Marine Corps, 

but was discharged for illegal drug use. (P. Desmond Depo, pp. 12-13 ). 

In January 2001, Mr. Desmond was arrested in Sarasota County, Florida for 

possession of marijuana and drug paraphernalia. (O'Donnell Depo., p. 11 ). Three 

months later, in April 2001, he was arrested in Punta Gorda (Charlotte County), Florida 

for misdemeanor possession of marijuana and completed a state-mandated rehabilitation 

program in connection with that arrest. (PI's Response to NNG's First Ints., ~ 16). Less 

than a year later, in January 2002, Mr. Desmond was arrested by the Melbourne Florida 

- 5 -



Police Department following a one-vehicle car crash. He was charged with DUI and 

possession of drug paraphernalia. (O'Donnell Depo., p. 11111-15; PI's Response to NNG's 

First RFA, ~~ 2-3.) 

In 2004 or 2005, he was arrested again-- this time in Brevard County, Florida-

for DUI and completed another state-mandated rehabilitation program. (Pl's Response to 

NNG First Ints, ~ 16.) These rehab programs clearly did not work. In 2005, Mr. 

Desmond took Antabuse, a medication to help stop alcohol abuse, but he did not stop 

drinking. (PI's Response to NNG First RF A,~~ 13, 14). In September 2005, he was 

admitted to the hospital for alcohol dependence. He agreed to attend AA, but it didn't 

work. (Id., ~ 15, 21 ). 

Mr. Desmond's path of self-destruction continued. In July 2006, he was arrested 

once again in Florida by the Brevard Police Department for possession of cocaine and 

drug paraphernalia, as well as several traffic violations. (O'Donnell Depo., p. 11119-25; 

PI's Responses to NNG First Ints., ~ 16; PI's Response to NNG's First RF A,~~ 31-32.) It 

was this arrest that brought Mr. Desmond into contact with the Florida Drug Court's 

"Pretrial Intervention Program," and under its direction, he entered the NNG treatment 

program to avoid going to prison. (Id.) 

C. Mr. Desmond's Enrollment in the NNG Program. 

On September 26, 2007, Mr. Desmond enrolled in the NNG program. He was 27 

years old at the time; knew how to read and write; and suffered no mental or physical 

disabilities. (PI's Responses to NNG First RFA, ~~ 1, 32, 38). He enrolled in NNG 
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following a 3-day detoxification at Peachford Hospital where he received a complete 

medical assessment. (Id., ~~ 32-33.) 

Upon enrollment in NNG, Mr. Desmond signed the "Student Rules of Conduct" 

committing not to use drugs or alcohol: 

I, Patrick Desmond, hereby agree that while receiving services I will not 
engage in any of the following activities: 1) use of any drugs or medication 
except as prescribed by the Medical Director or an attending physician for 
a diagnosed medical condition not related to my substance abuse problem. 

(Rieser Depo., Vol. I, p. 259, Ex. 11 ). Mr. Desmond further agreed to report any 

instances of drug or alcohol use while enrolled in the program and acknowledged he 

could be dismissed for failing to do so: 

I also agree that I wi 11 report any instance of the importation or use of 
drugs or other abused substances while receiving services at Narconon 
Georgia. 

I understand that if I violate any of the points of the above agreement 
that I will be subject to immediate dismissal from Narconon Georgia, Inc. 
without recourse. (I d.) 

Mr. Desmond also signed documents acknowledging that NNG was a non-

residential, outpatient program, including the "Narconon of Georgia Admissions and 

Services Agreement" which stated: 

OUTPATIENT REHABILITATION PROGRAM: Narconon of Georgia, 
Inc. is an outpatient drug rehabilitation and education facility in the State 
of Georgia and as such, provides drug rehabilitation and education services 
on a non-residential basis. The student agrees to be fully responsible for 
his or her own housing, clothing, meals, and other living incidentals. 

Narconon will provide all materials, supplies, and facilities related to the 
delivery of the Narconon program. Any assistance Narconon of Georgia 
provides concerning housing and meals is strictly limited to referral places 

- 7 -



of business that can provide these services. Transactions concerning 
referred services are entirely the student's responsibility. 

(Exhibit A; PI's Responses to NNG First RFA, ~~ 39-44) (emphasis added). 

stated: 

He also signed a "Financial Policy and Agreement Form" which specifically 

Any supportive living arrangements are made with the facility of your 
choice. While Narconon of Georgia may provide a list of preferred 
providers, all financial and living arrangements are between the family and 
the facility of their choice. 

(Exhibit B; PI's Responses to NNG First RFA, ~~ 46-47) 

While enrolled in the NNG program, Mr. Desmond lived at one of the apartments 

operated by Delgado Development. (Delgado-Webb Aff., ~ 9). Mr. Desmond signed 

separate contracts with Delgado Development for housing services. (Id., ~ 7). Delgado 

Development provided monitors, but Mr. Desmond was free to come and go from his 

apartment without restraint. Delgado Development did not have the legal authority to 

restrain or otherwise prevent Mr. Desmond from leaving. (Id., ~ ~ 7, 9). 

D. Mr. Desmond's Graduation, Subsequent Relapse, and Decision to Enroll In 
NNG for A Second Time. 

Mr. Desmond successfully completed the NNG program in early 2008. Upon 

completion he wrote that "coming to Narconon was the best choice I ever could have 

made." (Ex. 23; M. Desmond Depo., pp. 231-232). Mr. Desmond described his success 

with the NNG program, concluding: "I am so thankful that I joined this program and will 

use it and speak highly of it every day." (I d.) 
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Mr. Desmond then returned home to Florida where, unfortunately, he relapsed and 

failed a court-mandated drug test. (First Amended Complaint, "FAC," ,-rs9). Mr. 

Desmond was again given the option of completing a residential rehab program of his 

choice per his contract with the Drug Court, or face a court hearing. (O'Donnell Depo., 

pp. 28-29). Mr. Desmond again chose to enroll at NNG, with full knowledge that it was 

an outpatient facility. 

E. Mr. Desmond's Decision to Drink and Ingest Heroin, Resulting In His Death 

1. Jlfr. Desmond's voluntarv consumption of alcohol and decision to leave 
his private apartment (or the express purpose of buying heroin. 

On the night of June 10, 2008, Mr. Desmond was at one of the One Sovereign 

Place apartments leased by Delgado Development watching a basketball game with Brad 

Taylor, a former NNG student. (Taylor Depo., pp. 86-87). While at the apartment, Mr. 

Desmond voluntarily drank alcohol in direct violation of the Drug Court Order and the 

commitments he made not to use drugs or alcohol while enrolled in the NNG program. 

(I d.) 

After the basketball game ended, Taylor received a call from another former NNG 

student, Brandon Ormsby, and his girlfriend, Jamie Thompson. (Taylor Depo., p. 89-90). 

Ormsby and Thompson were both heroin addicts who had previously been suspended 

from NNG for drug use (Id.) Ormsby asked if Taylor had $80.00 because they were 

going downtown to buy and use heroin. (Id., p. 90/4-15.) At this point, Mr. Desmond 

told Taylor that he'd never tried heroin, but wanted to. (Id., p. 92/21-22) Mr. Desmond 

suggested to Taylor that they each get $40.00 out of an ATM so that they could also go 
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downtown to buy heroin for each of them. Taylor declined. (Id., p. 9217-18). Mr. 

Desmond then called Ormsby back and told him he had $80.00. (Id., pp. 92/23-25, 

94/19-25). He told Ormsby to take him by the bank. He wanted to try heroin. (Id., pp. 

92/23-93/5, 95110). 

According to Taylor, once Mr. Desmond decided to leave, there was "no stopping" 

him. (Id., p. 93/14). Taylor tried to talk Mr. Desmond out of leaving, but acknowledged 

that he was a grown man and was going to do what he wanted to do. (Id., pp. 95/17-24, 

177/25, 184/25-18611 ). As Taylor testified, there is no way to stop somebody from doing 

drugs if they don't want to stop. (Id., pp. 85/17-25). 

Indeed, Plaintiffs' own expert, Dr. Kennison Roy, testified: "I don't know that 

[Taylor] could have done anything to prevent [Mr. Desmond] from leaving." (Roy 

Depo., p. 113/7-12). Dr. Roy knew of no legal way to physically restrain Mr. Desmond 

under the circumstances. (ld., pp. 113/18-114/4, 115/11-15). And, once Mr. Desmond 

left the apartment, there would be no ability to interfere with his behavior. (ld., p. 

118/10-13). Whether Taylor could have done anything more to influence the outcome is, 

according to Dr. Roy, "purely speculative." (Id., p. 119/7-16). 

Shortly after he left the apartment, Mr. Desmond called Taylor after stopping at an 

ATM and asked if anyone noticed he was gone. (Taylor Depo., p. 96/3-15). Mr. 

Desmond admonished Taylor to respond to any questions about his absence by saying, 

"You don't know nothing," and made Taylor promise not to tell anyone about his 

departure. (ld., p. 96/3-14 ). Taylor testified he didn't "tell on" Mr. Desmond because he 
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thought they were friends and because he thought Mr. Desmond had already completed 

the NNG program. (Id., p. 88/22-25). 

2. Mr. Desmond overdoses on heroin. 

According to Thompson, she and Ormsby picked Mr. Desmond up and they drove 

to "The Bluffs" in downtown Atlanta to procure heroin. (Thompson Depo., pp. 67/12-

6811; 70112-16; 13/17-21; FAC ~ 62). They stopped at a gas station where Mr. Desmond 

went inside, Thompson assumed, to "do his dope." (I d., p. 16/6-17). Shortly thereafter, 

while the three were driving along Interstate 285, Mr. Desmond developed trouble 

breathing. (ld., pp. 18117-19/14). 911 was called, and Mr. Desmond was transported by 

ambulance to Northside Hospital where he died a short time later of a heroin overdose. 

(FAC, ~,r 64, 65). 

3. Autopsy results. 

On June 12, 2008, Dr. Gerald Gowitt, the DeKalb County Medical Examiner, 

performed a medical examination and extensive toxicology tests. During the 

examination, Dr. Gowitt noted puncture wounds in the bend of Mr. Desmond's elbO\v 

which he believed to be needle marks associated with administration of heroin. ( Gowitt 

Depo., pp. 54110-12, 58/6-25). Dr. Gowitt testified that the needle marks had been made 

within the past 24 hours. (I d., p. 59/7-1 0). 

Dr. Go witt determined to a reasonable degree of medical certainty that Mr. 

Desmond died because of intoxication with ethanol and morphine (heroin). Mr. 

Desmond's blood alcohol level was .157 and his urine tested positive for opiates. (Id., pp. 

40/23-25,44/9-15, 47/7-9). Dr. Gowitt testified that Mr. Desmond had clearly been 
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drinking and taking narcotics/opiates, which are respiratory depressants that can kill 

when combined. (I d., pp. 60/13-17, 68-69). 

4. The cause o(Mr. Desmond's death was heroin 

Mr. Desmond would not have died had he not ingested heroin. According to Dr. 

Gowitt, Mr. Desmond's blood alcohol level alone would not have been sufficient to kill 

him: 

Q: Would you agree that without the heroin on board that Patrick 
Desmond would not have died? 

A: I would agree with that. I think that we've said repeatedly that a .1 5 
blood alcohol, generally, in a healthy person isn't going to be enough 
to take your life. 

(Gowitt Depo., pp. 70/24-7113). 

PLAINTIFFS' CLAIMS 

A. Plaintiffs' Original Complaint 

Plaintiffs filed their original Complaint on May 19, 2010, naming seven 

defendants, including NNI and NNG. The Complaint alleged NNI is "the parent/ 

licensor" ofNNG and "was doing business in the state of Georgia by and through its 

subsidiary/licensee." The Complaint conceded that the cause of Mr. Desmond's death 

was an overdose of heroin administered after he left the Delgado apartment premises. 

(Complaint,~~ 31-34) 

The Complaint alleged the following substantive causes of action against parties 

other than NNI: 
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Count I-- Negligence against NNG, alleging that NNG violated duties of care to 

provide safe and lawful drug rehabilitation treatment and supervised housing by, inter 

alia, violating its license to operate only an outpatient facility, providing unsafe and 

unlicensed housing, failing to provide adequate supervision and security, and negligent 

hiring and retention of employees; 

Count II-- Negligence per se against NNG, for operating its facility in an unlawful 

manner as a residential treatment facility when it was licensed only to operate an 

outpatient facility; 

Count III- Fraud against NNG, for making representations that it was licensed to 

operate and operated as a residential drug treatment facility, and would provide 

supervision and monitoring accordingly; 

Count IV --Negligence against Delgado Development, Sovereign Place, and 

Sovereign Place Apartment Management for operating housing for patients ofNNG 

without providing adequate security and supervision; 

Count V- Civil Conspiracy against NNG, Delgado, Sovereign Place, and 

Sovereign Management, for facilitating "the unlicensed and illegal operation of a drug 

and alcohol rehabilitation housing program." 

Count VI -Professional Negligence against Dr. Lisa Robbins and The Robbins 

Group, Inc. 

The only substantive cause of action pled against NNI (Count VII) was for fraud, 

alleging a "fraudulent cover up of the circumstances and events leading up and resulting 

in [Patrick Desmond's] death" by providing false and misleading information to the 
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DeKalb County Medical examiner and the Florida Drug Court after Mr. Desmond's 

death. The Complaint did not allege that NNI made (or failed to make) any 

representations to Plaintiffs; that Plaintiffs relied on any such representations; that the 

allegedly false and misleading representations led to or caused Mr. Desmond's death; or 

even that Plaintiffs suffered any damage from the representations. 

In addition, Count VUI alleged a claim for punitive damages against NNG and 

NNI. 

B. Plaintiffs' First Amended Complaint 

On March 22, 2012, Plaintiffs filed a "First Amended Complaint to Add 

Allegations and Claims" ("F AC"). The F AC incorporates by reference all allegations 

and claims from the original Complaint. The F AC essentially re-alleges Count I 

(negligence against NNG); Count II (negligence per se against NNG); Count III (fraud 

against NNG); Count IV (negligence against Delgado Development); Count VI 

(professional negligence against Dr. Robbins and The Robbins Group); and Count VII 

(fraud against NNI). 

With respect to the civil conspiracy claim (Count V), the FAC added NNI as a 

defendant and co-conspirator in the same previously-alleged conspiracy to operate an 

"illegal" drug rehabilitation housing facility. 

Finally, the F AC added three additional counts -- all against NNG, NNI, Delgado 

Development, and Dr. Robbins-- alleging violations of Georgia's civil RICO statute as 

follows: 
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Count VIII-- Civil RICO for false statements to a government agency, alleges 

nine acts of racketeering activity consisting of statements NNG made to Georgia 

government agencies. No acts ofNNI are alleged, other than the allegation that NNI 

acted through NNG as its agent. Count VIII fails to allege that any of the acts caused or 

proximately caused Mr. Desmond's death or damaged the Plaintiffs, let alone how or in 

what manner they did so. 

Count IX-- Civil RICO by mail fraud, alleges two acts of purported racketeering 

activity by NNG: one involving misleading or false communications to Florida's Drug 

Court concerning Mr. Desmond's treatment, and a second involving similar misleading 

or false communication to a Tennessee criminal court concerning an unrelated individual. 

Again. this Count faiis to allege that NNI engaged in any acts itself or that either of the 

alleged acts caused Mr. Desmond's death or damaged the Plaintiffs in any manner. 

Count X-- Civil RICO by "theft by deception," alleges that the defendants failed 

to provide accurate information concerning NNG's operations to, inter alia, the Plaintitis 

and the Florida Drug Court. Once again, this Count fails to allege any acts by l\TNI or that 

any ofthe alleged acts caused Mr. Desmond's death or damaged the Plaintiffs in any 

manner. 

C. Plaintiffs' Claims Against NNI 

In summary, Plaintiffs' claims against NNI are that NNI, acting exclusively 

through and in conspiracy with its alleged agent NNG, enabled NNG to represent itself as 

if it were a residential treatment center rather than an outpatient facility; that it enabled 

NNG to operate without providing meaningful drug treatment programs and to operate in 
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an atmosphere where drug abuse was tolerated; that as a further result, patients ofNNG 

were housed at a housing facility where inadequate residential treatment, monitoring, or 

security was provided; that as a result, Patrick Desmond was lured into becoming a 

patient at NNG where he received inadequate treatment that did not meet the Florida 

Drug Court's requirements of a residential treatment center; and that as a result, Mr. 

Desmond was able to leave his private residence and voluntarily intravenously ingest 

heroin, resulting in his death. 

ARGUMENT AND CITATION OF AUTHORITY 

NNI is entitled to judgment on the pleadings and/or summary judgment on all 

counts. The counts asserted against NNI in the FAC, all of which allege intentional torts 

(fraud, conspiracy, and civil RICO violations) are insufficient on their face. The fraud 

claim seeks relief for statements occurring after Mr. Desmond's death; the conspiracy 

claim does not allege any separate tort; and the three RICO claims fail to allege any 

damages, let alone that Mr. Desmond's death was proximately caused by the alleged 

predicate acts. 

Even beyond these fatal pleading insufficiencies, moreover, Plaintiffs cannot 

prove any set of facts that would entitle them to recover against NNI. The central reason 

why summary judgment should be granted on behalf of NNI is that Patrick Desmond 

chose to engage in a clearly and inherently dangerous, life-threatening, and criminal 

action by voluntarily intravenously using heroin shortly after having imbibed significant 

amounts of alcohol. That act, as a matter of law, is the sole proximate cause of his death. 
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It is undisputed that no defendant, least of all NNI, assisted or encouraged Mr. 

Desmond to risk his life in such a reckless manner. Indeed, NNG expressly prohibited 

such behavior. It is undisputed that Mr. Desmond well knew and understood the dangers 

of drugs and alcohol and that his conduct was forbidden by the defendants. 

Unambiguous Georgia law prohibits Plaintiffs from recovering for the defendants' 

alleged actions, which at most were only "but for" acts that did not proximately cause Mr. 

Desmond's death, and in any event, were overcome by the sole proximate cause of Jv1r. 

Desmond's death: his own unlawful and heedless actions. Plaintiffs' action should be 

dismissed. 

I. UNDER THE DOCTRINES OF SOLE PROXIMATE CAUSE AND 
AVOIDABLE CONSEQUENCES, MR. DESMOND'S VOLUNTARY, 
AVOIDABLE, AND INHERENTLY DANGEROUS ACT OF 
INTRAVENOUSLY INGESTING HEROIN, WHICH CAUSED HIS 
DEATH, PRECLUDES PLAINTIFFS' CLAIMS. 

Under Georgia law, a plaintiff cannot recover damages for injuries caused by his 

undertaking of an obviously dangerous activity, regardless of whether the defendant is 

otherwise at fault. The doctrine is referred to in the cases as "sole proximate cause:" 

Even if a defendant is negligent, a determination that a plaintiff failed to 
exercise ordinary care for her own safety bars recovery for the resulting 
injury suffered by the plaintiff, unless the injury was willfully and wantonly 
inflicted; a plaintiff is held accountable for the failure to exercise due care 
for personal safety when doing an obviously dangerous act, and that failure 
is regarded as the sole proximate cause of the injury. 
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J. VanArsdale, Georgia Jurisprudence GA JUR § 21:36 (Personal Injury and Torts). 

Numerous cases uniformly apply this principle in circumstances where the plaintiffs own 

"dangerous act" is far less reckless and life threatening than voluntarily injecting heroin. 2 

For example, in the leading case of City of Winder v. Cirone, 265 Ga. 723, 724, 

462 S.E.2d 704 (1995), the plaintiffs home was flooded by raw sewage from a city sewer 

line. While showing the damage to clean-up personnel, the plaintiff walked over her 

slippery sewage-flooded patio, fell, and broke her hip. The Georgia Supreme Court held 

that the City was entitled to summary judgment as a matter of law even though the City 

negligently caused the sewage spill because the plaintiff deliberately traversed the patio 

knowing that it was slippery and therefore dangerous: 

A plaintiff is held accountable for the failure to exercise due care for 

personal safety when doing an obviously dangerous act, and that failure is 
regarded as the sole proximate cause of the injury. 

Cirone, 265 Ga. at 705 (internal citations omitted). 

In a similar case, Moss v. Georgia Dept. of Public Safety, 247 Ga.App. 426, 427, 

543 S.E.2d 799, 800-801 (2000), a plaintiff walked toward his car parked in the adjacent 

parking lot after exiting a State Patrol office. Instead of walking on the paved sidewalk, 

the plaintiff took a shortcut across a grassy area. When he encountered a puddle of water 

in the grass, he attempted to jump over the puddle, slipped, and injured himself. In 

2 The doctrine of avoidable consequences under O.C.G.A. § 51-11-7 ("[i]fthe plaintiff 
by ordinary care could have avoided the consequences to himself caused by the 
defendant's negligence, he is not entitled to recover"), is to similar effect and has 
sometimes been referred to as equivalent to "sole proximate cause." See e.g. Weston v. 
Dun Transportation, 304 Ga.App. 84, 695 S.E.2d 279 (2010). 
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affirming summary judgment in favor of the defendants, the Court of Appeals held that 

the puddle was an obvious condition that the plaintiff could easily have avoided. His 

decision to engage in the "obviously dangerous act" of jumping over it was the sole 

proximate cause of his damages, thus barring any claims against the defendants. Moss, 

24 7 Ga.App. at 427 (internal citations omitted). Accord, Pritchett v. Hartwell 

Entertainment Group, Inc., 221 Ga.App. 708,472 S.E.2d 512 (1996) (affirming summary 

judgment where patron's failure to exercise due care for his own safety in traversing a wet 

racetrack was sole proximate cause of his injury). 

An even more extreme case is set forth in Weston v. Dun Transportation, 304 

Ga.App. 84,675 S.E.2d 279 (2010). There, the plaintiffs wife was killed by an 

oncoming truck while making a left turn. Evidence showed that the wife had driven 

around a stalled vehicle before making the turn and did not see the oncoming truck. 

Plaintiff sued the operator of both the stalled vehicle and the oncoming truck. Rejecting 

the plaintiffs argument that his wife's conduct was merely contributory negligence, the 

court, affirming an order of summary judgment in favor of the defendants, held that the 

doctrine of "avoidable consequences" (which it equated with "sole proximate cause") 

applied as a matter of law and precluded any recovery because the wife undertook an 

inherently dangerous act with knowledge of the road conditions: 

Under the doctrine of avoidable consequences ... if the plaintiff by ordinary 
care could have avoided the consequences to himself or herself caused by 
the defendant's negligence, the plaintiff is not entitled to recover. ... Under 
this doctrine, the plaintiffs negligence in failing to avoid the consequences 
of the defendant's negligence is deemed the sole proximate cause of the 
injuries sustained and, therefore, is a complete bar to recovery, unless the 
defendant willfully and wantonly inflicted the injuries. 
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Weston, 304 Ga.App. at 87 (internal citations omitted). 

Numerous other Georgia cases have applied the avoidable consequences/sole 

proximate cause doctrine to bar a plaintiffs recovery in comparable circumstances. See, 

Holcomb v. Norfolk Southern R. Co., 295 Ga.App. 821, 824-825, 673 S.E.2d 268 (2009) 

(Because any ordinarily prudent person knows that walking across railroad tracks is 

subject to the dangers incident to the operation of trains on the track, and because the 

plaintiff failed to listen for a ringing bell or look for an approaching train until she 

stepped into the path of danger, the trial court properly granted the railroad's motion for 

summary judgment.); Lowery's Tavern v. Dudukovich, 234 Ga.App. 687, 690-·692, 507 

S.E.2d 851 (1998) (Because the risk of falling is a foreseeable consequence ofwalking 

down an unfamiliar alley, opening a service door at the side of an unknown building, and 

stepping into a pitch-black doorway, the trial court erred in denying the premises owners' 

motion for summary judgment); Garrett v. NationsBank, 228 Ga.App. 114, 119, 491 

S .E.2d 15 8 ( 1997) (Because any reasonably intelligent and prudent person understands 

the risk of slipping when there is snow, ice, and water on pavement, and the plaintiff 

elected to run across the bank's parking lot despite the conditions, the trial court properly 

granted the bank's motion for summary judgment.); Zumbado v. Lincoln Property Co., 

209 Ga.App. 163, 165, 433 S.E.2d 301 (1993) (Where the plaintiff knew that she could 

not see oncoming traffic from one exit from a parking lot and knew that she could avoid 

the risk of using the blind exit by using another available route to reach her destination, 

the premises owner was entitled to summary judgment.) 
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Cases from sister jurisdictions have applied the sole proximate cause doctrine in 

circumstances similar to those in the instant case -- i.e., where a plaintiff sues for 

damages proximately caused by his own felonious use of drugs (or that of his decedent). 

In Labzda v. Purdue Pharmacy, LLP, 292 F.Supp.2d 1346 (S.D. Fla. 2003), the plaintiffs' 

son died after overdosing on OxyContin. Plaintiffs sued, inter alia, the doctor who had 

prescribed the drug to their son (alleging he over-prescribed it on a regular basis) and the 

pharmaceutical companies that marketed and distributed the drug (alleging that they 

knew of the doctor's pattern of over-prescribing the drug and did not attempt to curtail 

the inappropriate prescriptions). In rejecting the plaintiffs' claim, the district court held 

that the decedent's own intentional misuse of the drug was the sole proximate cause of his 

mJury: 

Florida courts consistently have upheld the doctrine of sole 
proximate cause, rather than comparative negligence, for the 
intentional misuse of a product, in spite of warnings of the danger. 

*** 

[T]he intentional misuse of an intoxicating product ts the sole 
proximate cause of the injury under Florida law .... 

Labzda. 292 F. Supp.2d at 1354-55 (internal citations omitted). See also Campo v. St. 

Luke's Hospital, 755 A.2d 20, 2000 PA Super 155 (2000) (under Pennsylvania law, any 

duty owed by hospital did not extend to protecting doctor from his own drug addiction 

and resulting death from accidental overdose); Heffren v. Perry, 2002 WL 1042231, 32 

Conn. L. Rptr. 95 (2002) (dismissing lawsuit against defendant who allegedly supplied 

heroin to the decedent, holding that under Connecticut law, the sole proximate cause of 
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the decedent's death was his decision to inject the drug) (unreported decision). 

In the present case, there is no legitimate question that Patrick Desmond chose to 

leave his private apartment and that NNI had no opportunity or legal right to stop him. 3 

Thereafter, Mr. Desmond undertook a dangerous and criminal activity in procuring, 

possessing, and ingesting heroin, His acts violated Georgia drug laws, carried minimum 

penalties of two to fifteen years in prison, 4 and were negligent per se. Mr. Desmond 

easily could have avoided the consequences of any alleged acts on the part ofJ\TNI by 

exercising even minimal care for his personal safety and not using heroin. His decision 

to do so was far more dangerous than pulling out into an intersection or walJ(ing across a 

slippery patio. 1\ir. Desmond had been through rehabilitation programs on multiple prior 

occasions and was well-versed in the dangers of alcohol and drug consumptivn. His 

extensive alcohol and drug use. combined with his prior rehabilitation experience, gave 

him ample knowledge and insight into the dangers associated with use of drugs and 

alcohol. 

This is no1 a case where NNI or NNG had a duty -- or even a right -- to physically 
restrain Mr. Desmond to possibly prevent him from undertaking a foreseeable and 
dangerous act. Cf, Bradvain v. Ridgeview lnst., Inc., 188 Ga. App. 106 (1988), aff'd. 
259 Ga. 376 (1989); Bradley Ctr., Inc. v. Wessner, 250 Ga. 199 (1982); Harvey v. 
Nichols, 260 Ga. App. 187 (2003); Peterson v. Reeves, 315 Ga. App. 370 (2012); 
Bruscato v. O'Brien, 307 Ga. App. 452 (2010). To the contrary, even ifNNG were a 
residential treatment facility, it would have had no such right or duty (Ga. Rules & Reg. § 
290-4-9) and, a fortiorari, neither would 1\TNI. 

4 O.C.G.A. § 16-13-30(e). 
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Furthermore, the Georgia Court of Appeals itself has explicitly recognized that 

heroin is an inherently dangerous drug, and that injecting it is an inherently dangerous act 

which risks overdose and death: 

Regrettably, in today's society with the number of people who use heroin, 

under the circumstances which they use it (i.e., dirty needles, dirty places, 

and dirty utensils) unable to adequately determine the strain of the 

substance used or appropriately measure the amount used, death is a 

common experience and the user may reasonably expect it. Death when it 

occurs can neither be unexpected, unusuaL nor unforeseen .... Indeed, the 

heroin user plays a form of Russian roulette substituting a needle for a 

pistol. 

Jackson v. Narional Life & Ace. Ins. Co., 130 Ga. App. 208, 209, 202 S.E.2d 711 (1973) 

(death from acute narcotism occurring suddenly after heroin injection was not death by 

accidental means within the coverage of life insurance policy). 

Plaintiffs cannot invoke the narrow exception to the sole proximate cause doctrine 

that applies where the acts of the defendants willfully and wantonly int1icted the injuries 

sustained. 

\Villful conduct is based on an actual intention to do harm or inflict iniury; 

wanton conduct is that which is so reckless or so charged with indifference 

to the consequences as to be the equivalent in spirit to actual intent. 

Weston, 304 Ga.App. at 89 (internal citations omitted). Plaintiffs do not allege, and there 

is no evidence suggesting, that NNJ willfully and wantonly inflicted the injury-- ingestion 

of heroin- that was the sole proximate cause of Mr. Desmond's death. Rather, the sole 

proximate cause of .Mr. Demond's death was his own unlawful and self-destructive act of 

injecting heroin. 
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Summary judgment is the proper procedure to decide this issue. As the 

Weston court noted, the defense of sole proximate cause or avoidable consequences ''may 

be summarily adjudicated where the plaintiffs knowledge of the risk is clear and 

palpable." Weston, 304 Ga.App. at 88. Here, Mr. Desmond's knowledge of the risk of 

injecting heroin was so clear and palpable as to constitute playing "a form of Russian 

roulette substituting a needle for a pistol." Jackson, 130 Ga. App. at 209. Every case 

discussed in this section, supports the use of summary judgment in such a context. See, 

e.g., Girone,· A1oss,· Pritchett,· Lowt!ry 's Tavern (reversible error to deny summary 

judgment); Garrett: Zumbado. 

Summary judgment on all counts should be granted because Mr. Desmond's 

decision to consume a deadly combination of alcohol and heroin was the sole proximate 

cause of his death. 

H. THE RELATED DOCTRINE OF ASSUMPTION OF THE RISK ALSO 
BARS PLAINTIFFS' CLAIMS 

The doctrine of assumption of the risk likewise requires summary judgment in 

favor of NNI: 

The affirmative defense of assumption of the risk bars recovery when it is 

established that a plaintiff, without coercion of circumstances, chooses a 

course of action with full knowledge of its danger and while exercising a 

free choice as to whether to engage in the act or not. 

Muldovan v. McEachern, 271 Ga. 805,523 S.E.2d 566 (1999) (internal citations 

omitted). To establish an assumption of the risk defense, a defendant must show that the 

plaintiff: (1) had actual knowledge of the danger; (2) understood and appreciated the risks 
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associated with such danger; and (3) voluntarily exposed himself to those risks. In 

making this determination, "a voluntarily intoxicated person's acts will be evaluated by 

the same standard as a sober person's acts." I d. As with the sole proximate cause 

doctrine: "Even though assumption of the risk generally is a jury issue, in plain and 

palpable cases, the issue may be decided as a matter of law." I d. 

Applying this standard in Muldovan v. McEachern, the Georgia Supreme Court 

held that the deceased assumed the risk of death as a matter of law when he decided to 

play "Russian roulette" with a loaded handgun, thus relieving the shooter from any 

liability and barring the plaintiffs' claims. ld. i\fuldovan is dispositive here because. as 

the Court of Appeals has held, ''the heroin user plays a form of Russian roulette 

substituting a needle for a pistol." Jackson, 130 Ga. App. at 209. 

In reaching its decision in A1uldovan, the Supreme Court relied heavily on the 

Court of Appeals' earlier decision in Roberts v. King, 102 Ga.App. 518, 116 S.E.2d 885 

(1960), which held that a decedent assumed the risk of death when he voluntarily entered 

an automobile knowing that the driver was about to participate in a dangerous drag race 

on a public highway. As explained by the Muldovan Court: 

When one assumes the risk of the willful and wanton misconduct of 
another, a recovery on the basis of such misconduct is precluded and the 
law will not undertake to divide the wantonness into degrees or fractions of 
degrees to ascertain whether the death or injury resulting was fully realized 
and appreciated by the one so assuming the risks. The law will hold such a 
one to have assumed whatever risks develop in the process of the activity 
engaged in. 

Muldovan, 271 Ga. at 809. More recently, the Court of Appeals affirmed summary 

judgment in favor of a drug store which sold butane to a minor, holding that-- as a matter 
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of law-- the minor assumed the known risk of intentional misuse ("huffing") of the 

product regardless of any alleged negligence on the part of the seller. Garner v. Rite Aid 

ofGeorgia, Inc., 265 Ga. App. 737, 740, 595 S.E.2d 582, 586 (2004). 

Likewise in the present case, the undisputed evidence shows that Mr. Desmond 

had intimate knowledge of the risks associated with drug and alcohol use and knowingly 

assumed those risks, thus barring any recovery as a matter of law. 

III. PLAINTIFFS' FRAUD CLAIM IS MERITLESS ON ITS FACE. 

In both the original and th~ FAC, Plaintiffs have sued NNI for fraud. The 

allegations in both Complaints arc identical. Specifically, Plaintiffs allege that NNI "by 

its agents, employees, or representatives" coordinated efforts to cover-up the 

circumstances and events leading up to and resulting in Patrick Desmond's death. The 

only specific fraud allegations, however, alleged involve two acts by NNG, which 

Plaintiffs attempt to attribute to NNI through their allegation that NNG acted as the agent 

of NNe (1) Providing false and misleading information to law enforcement agencies, 

including information NNG allegedly provided to the Medical Examiner's Office after 

Mr. Desmond's death; and (2) false reports NNG allegedly submitted to the Brevard 

County Drug Court after Mr. Desmond's death. 6 

5 As described herein, the Court need not address the agency allegation with respect to 
the fraud count because the count is meritless for other reasons. 

6 FAC, ~166. See also PI's Supp. Resp. to NNI's Firstlnts. No. 17-18, pg. 14-16 
(alleging that NNI acted by and through its agent, NNG, to submit false information). 
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NNI is entitled to judgment on the pleadings under O.C.G.A. § 9-ll-12(c) 

dismissing the fraud count. To merit judgment on the pleadings, the pleadings must 

affirmatively show that no claim in fact exists, and the moving party is entitled to 

judgment on the facts as admitted. See Seaboard Coast Line R.R. v. Dockery, 135 Ga. 

App. 540 (1978); Bergen v. Martindale-Hubbell, Inc., 176 Ga. App. 745, 337 S.E.2d 770 

(1985). A party is entitled to judgment on the pleadings when the facts alleged in the 

complaint entitle the movant to judgment as a matter oflaw, taking "[a]ll well-pleaded 

material allegations by the nomltovant [to be] true, and all denials by the movant l to be] 

false." Hewell v. Walton County, 292 Ga. App. 510, 511 (2008) citing Harper v. 

Patterson 270 Ga. App. 437, 439 (2004). 

To make out a claim for fraud, Plaintiffs must prove the following five essential 

elements: (1) a false representation or omission of material fact; (2) scienter; (3) an intent 

to induce the party alleging fraud to act or refrain from acting; (4) justifiable reliance; and 

(5) damages. See e.g. Martin v. Center Pointe Investments, 3101 Ga.App. 253,712 

S.E.2d 638 (2011). The FAC fails to allege a valid fraud claim for several reasons. 

First, none of the alleged fraudulent representations were made to Plaintiffs or to 

Patrick Desmond, nor is there any allegation or proof that Plaintiffs somehow relied upon 

them. Second, the alleged fraudulent misrepresentations took place after Mr. Desmond's 

death, and thus could not be material to the question of the cause of his death. Third, for 

the same reason, these alleged statements could not be the proximate cause of any 
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As described in Section I above, the doctrine of sole proximate cause prohibits 

plaintiffs from recovering against NNI for any claims, including the RICO acts alleged, 

because, as a matter of law, the sole proximate cause ofMr._Desmond's death was his 

voluntary use of heroin. 

B. Plaintiffs Do Not Allege- and No Facts Support- That the 
Alleged RICO Predicate Acts Were the Proximate Cause of Mr. 
Desmond's Death 

Even if the Court were to apply ordinary principles of proximate cause, Plaintiffs 

have not alleged, and cannot show, that the alleged RICO predicate acts were the 

proximate cause of Mr. Desmond's death. Proximate cause is an essential and rigorous 

element of Georgia's civil RICO statute; a RICO plaintiff "must show that his injury 

flowed directly from the defendant's [predicate acts], not merely that his injury was an 

eventual consequence of the [predicate acts] or that he would not have been injured but 

for [predicate acts]." A1addox v Southern Engineering, Co., 231 Ga.App. 802, 500 

S.E.2d 591, 594 (1998) (emphasis added). 

As explained by the Georgia Court of Appeals, in requiring that a RICO plaintiff 

prove that the alleged predicate acts proximately caused injury, PoLlman v. Swan, 314 

Ga.App. 5, 6, 723 S.E.2d 290, 292 (2011) ("but-for" causation cannot support a RICO 

claim; there must be proximate cause"), Georgia courts have followed the lead of the 

United States Supreme Court in its application of the federal civil RICO statute, 18 

U.S.C. §1964(c). SeeAnza v. Ideal Steel Supply Corp., 547 U.S. 451,461 (2006) 

("When a court evaluates a RICO claim for proximate causation, the central question it 

must ask is whether the alleged violation led directly to the plaintifrs injuries"); Holmes 
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v. Securities Investor Protection Cmp., 503 U.S. 258, 269-270 (1992); Bridget. Phoenix 

Bond & lndem. Co., 553 U.S. 639, 654 (2008). 

Plaintiffs' RICO claims allege that NNG, acting for itself and as age;:Jt for NNJ, 

engaged in a number of predicate acts of purported racketeering activity. The alleged 

predicate acts concern false statements that NNG allegedly made 10 Georgia government 

regulat0ry agencies (Count VIII); mail fraud NNG committed by aitering and mailing 

documents to the Florida Drug Court and to Mr. Desmond's crimina] defense lawyer 

(Count IX); and theft by false statements or omissions by NNG allegedly intended to 

create a false impression that NNG was a licensed residential drug treatment center 

(Count X). 

Plaintiffs fail, however. to allege even that these predicate RICO acts caused 

damage to Plaintiffs in any manner whatsoever, much less what predicate acts caused 

damage, what those damages are, that the predicate act was the proximate cause of the 

damages, or even that the damages had anything to do with the death of Ivlr. Desmond. 

Accordingly, the Court should enter judgment on the pleadings dismissing the RICO 

claims for similar reasons as those compelling such judgment on the fraud claim. 

But this is not just about pleading deficiencies. Even if Plaintiffs attempted to 

correct these pleading issues, there are no material questions of fact and the alleged 

predicate acts cannot be the proximate cause for Mr. Desmond's death as a matter oflaw. 

At best, the alleged predicate acts constitute "but for" causation. Such "but for'' causality 

is insufficient as a matter oflaw to meet the proximate cause requirement of the RICO 

statute. In Pollman, supra, the Court \)f Appeals held that the plaintiff's allegation of 
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injury from the alleged RICO predicate acts of fraudulent representations was not 

supported by proximate cause: 

Any injury was not proximately caused by the alleged misrepresentations, 

but rather by the Pollmans' decision to go forward with the purchase 

despite knowledge of the facts as to which they were supposedly misled. 

The Pollmans cannot show, therefore, the proximate cause required by 

RICO. 

!d., 314 Ga.App. at 8, 723 S.E.2d at 292. 

A clearly dispositive case is American Assn of Cab Companies, Inc. l'. Parham, 

291 Ga.App. 33, 661 S.E.2d 161 (2008). There, the plaintiff was injured in an accident 

while riding in a taxi. He sued the driver and the association of cab companies with 

which the driver was associated for negligence. (The court found the driver to he an 

agent of the association.) The plaintiff also alleged a separate claim against the 

association under Georgia's civil RICO statute, alleging two predicate acts: 

( 1) Theft hy deception, including misrepresentations to government agencies 

about the companies' financial condition, permitting them to operate unlawfully. Plaintiff 

alleged that "the cab companies' predicate acts had caused his personal injury by 

allowing Davis to drive an underinsured cab." Parham, 291 Ga.App. at 39. 

(2) Insurance fraud, by continuing to operate without adequate insurance in 

violation of an earlier order of the insurance commissioner. Plaintiff alleged that these 

"acts had injured him by depriving him of the means to satisfy a judgment against them." 

!d. 
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The Court of Appeals rejected the plaintiff's RlCO claim based on his alleged 

physical and emotional injuries, holding that the predicate acts could not be the proximate 

cause of his personal injury: 

We reject Parham's assertion that the cab companies' fraudulent acts, 

including misrepresentations concerning their financial condition, could 

amount to a proximate cause of his personal injury.ln fact, such 
misrepresentations could amount only to "but-for" causation: Davis would 

not have received a permitted cab and would not have been driving Parham 

''but for" the cab companies' misrepresentations, but the proximate cause of 

his injuries was Davis's negligent driving, not those misrepresentations. 

Id In contrast, the Court of Appeals held that the allegations of insurance fraud could be 

the proximate cause of financial injury to plaintiff, because he would be unable to collect 

on his judgment for negligence as a direct result of their failure to maintain sufficient 

msurance: 

I d. 

We agree, however, that a jury could find that the cab companies' 
misrepresentations of their financial condition proximately caused Parham 
harm by compromising his ability to satisfy a judgment against them. 

In the present case, Plaintiffs' RlCO claims fall into the same category as the "theft 

by deception" claim expressly rejected by the Parham court. Plaintiffs presumabl/ seek 

recovery for the personal injury (death) of I\1r. Desmond on the basis of false and 

deceptive statements and practices that allegedly aliowed NNG to operate its facility and 

8 As noted above, Plaintiffs do not even plead that they suffered damages from the 
predicate acts, let alone that the predicate acts proximately caused Mr. Desmond's death. 
This failure is, in and of itself, sufficient and proper grounds to dismiss the RICO counts 
in their entirety. 
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have Mr. Desmond as a patient. As in Parham, however, Plaintiffs' claim is founded on 

nothing more than "but for" causation-- i.e., "but for" the alleged misrepresentations and 

deceptions that permitted NNG to operate while claiming it was a residential facility, Mr. 

Desmond: ( 1) would not have been a patient at NNG; (2) would instead have enrolled in 

a residential treatment facility; where (3) he would have been more closely monitored 

constantly; ( 4) would not have been able to leave the facility: and thus, ( 5) would not 

have intravenously ingested heroin and died on the same date, at the same place, and 

d h 
. 9 

un er t e same circumstances. 

This tortured theory of causation that underlies Plaintiffs' claims makes a series of 

fatal and false assumptions. First, even if Mr. Desmond had been at a residential 

treatment facility, that facility would no more have been able to restrain Mr. Desmond 

from leaving to take heroin than NNG. The Georgia regulations that protect persons 

participating in residential rehabilitation programs explicitly recognize that clients cannot 

be restrained. Such persons are not to be deprived of any civil, political, personal, or 

0 Even this strained theory of causation does not apply to Count X, alleging a RICO 
violation by means of theft by deception in violation of O.C.G.A. § 16-8-3. A necessary 
element to any charge of theft by taking or deception is depriving the owner of his 
property. The gravamen of the otTense of theft is the taking of property of another. Stull 
v. State, 230 Ga. 99, 196 S.E.2d 7 (1973). "A person commits the offence of theft by 
taking when he unlawfully takes ... any property of another with the intention of 
depriving him ofthe property ... " O.C.G.A § 16-8-2. "A person commits the offense of 
theft by deception when he obtains property by any deceitful means or artful practices 
with the intention of depriving the owner of the property." O.C.G.A. § 16-8-3. 

Patrick Desmond's death does not amount to a "deprivation of property" for the 
purposes of this predicate act. 
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property right. Ga. Rules & Reg.§ 290-4-9-.02(l)(a). 10 The client shall have the right to 

converse privately, see visitors, exercise civil, political, personal and property rights, and 

to pursue employment, education and religious expression. Id., § 290-4-9-.02(l)(d). 

Consistent with the testimony of Plaintiffs' expert, the use of physical restraints is 

prohibited. ld. § 290-4-9-.02(1)(£)( 1). 

Second, the assumption that closer monitoring by a residential treatment center 

could prevent acts such as those in which Mr. Desmond chose to engage is too 

speculative as a matter of law. Indeed, Plaintiffs' expert testified that even the most 

successful drug rehabilitation programs experience a high percentage of failures and 

relapses: 

Q. So no matter how good your program is, anybody's program, it 
sounds like there is a fairly high percentage of people who are going to 
successfully complete these programs and then still relapse and go back to 
using alcohol and drugs? 

A. That's true for the treatment of any chronic medical illness. Relapse 
is a part of the experience of people with chronic medical illness. 

(Roy Depo., p. 49115-24 ). 

Recognition of the speculative uncertainty of drug rehabilitation treatment and the 

prevalence of relapse is reflected in the case law. In Miranda v. Fulton DeKalb Hospital 

Authority, 284 Ga. App. 203,644 S.E.2d 164 (2007), the parents of a patient who, unlike 

Mr. Desmond, was legally confined, but who escaped from Grady Hospital and 

10 This regulation applies to persons treated under a variety of chapters in Title 3 7 of the 
Code of Georgia~ including Chapter 7 pertaining to persons in drug treatment or 
rehabilitation facilities. Ga. Rules & Reg. § 290-4-9-.01(1). 
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committed suicide the next day filed a wrongful death action alleging the hospital and its 

physicians failed to keep a sufficient vvatch on the patient. Plaintiffs' expert testified that 

although continuous monitoring would have made escape "less probable" and "much 

more difficult," he could not say that even with continuous monitoring, the deceased 

would not have escaped. 11 !d. at 206. Based on this testimony, the Court of Appeals held 

that as a matter of law, the alleged lack of continuous monitoring was too remote to be 

the proximate cause of the suicide. I d. See also Morris v. Baxter, 225 Ga. App. 186, 483 

S.E.2d 650 (even though defendant knew that decedent was schizophrenic, any causal 

connection between defendant leaving his loaded rifle in plain view and decedent's use of 

the rifle to commit suicide was "too remote" as matter of law). 

Where the circumstances of the case are such that the only argument is that had 

the defendant fulfilled its alleged duty, it might have altered the outcome, then there is no 

proximate cause and the plaintiffs claim necessarily fails as too speculative. Villareal v. 

TG]\,{ Eagle's Pointe, Inc., 249 Ga. App. 147,547 S.E.2d 351 (2001). Like-vvise, where 

the evidence shows only that some action by a defendant might have changed the 

outcome, the inference is based upon speculation and, as such, "it is without evidentiary 

value." Ogletree v. Navistar International Transportation Corp., 245 Ga. App. 1, 6, 535 

S.E.2d 545 (2000) ("[N]o inference of fact may be drawn from a premise which is wholly 

II In this case, Plaintiffs' expert, Dr. Roy, similarly testified: "I don't know that [Taylor] 
could have done anything to prevent [Patrick] from leaving," (Roy Depo., 113110-12) and 
he knew of no legal way to physically restrain Mr. Desmond (!d., 114/2, 115114) or to 
interfere with his behavior. (Jd., 114/2, 115/14, 118/13). As in Miranda, whether 
someone could have done anything more to influence the outcome is, according to Dr. 
Roy, purely speculative. (Id., 119/16). 
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uncertain"). Thus, in the instant case, the proximate cause of Mr. Desmond's injury, as in 

Parham, was not the alleged deceptions and the long trail of speculative "but for" 

assumptions, but rather, his own voluntary use of heroin. 

Parham relied in part on the analysis of the United States Supreme Court in Anza 

v.ldeal Steel Supply Corp., 547 U.S. 451,461 (2006). That analysis is similarly 

instructive here. In Anza, the plaintiff (Ideal), a steel retail supply company, asserted 

civil federal RICO claims against its chief competitor, alleging that the defendant (Anzas) 

engaged in tax fraud by not charging sales tax to cash customers and by filing false tax 

returns. Plaintiff claimed that by engaging in such racketeering activity, the defendant 

was able to charge lower prices for its products, depriving plaintiff of sales and requiring 

it to lower its prices, thereby reducing its profits. Jd. 

The Supreme Court held that the plaintiff's claims failed to meet the threshold for 

proximate cause: "The RICO violation alleged by Ideal is that the Anzas conducted 

National's affairs through a pattern of mail fraud and wire fraud. The direct victim of this 

conduct was the State of New York, not Ideal. It was the State that was being defrauded 

and the State that lost tax revenue as a result." Jd., 547 U.S. at 458. In insisting on 

rigorous application of the proximate cause requirement, the Court emphasized ''the 

difficulty that can arise when a court attempts to ascertain the damages caused by some 

remote action. '[T]he less direct an injury is, the more difficult it becomes to ascertain the 

amount of a plaintiffs damages attributable to the violation, as distinct from other, 

independent, factors'." Jd., quoting Holmes, 503 U.S. at 269. 

- 36-



This case perfectly illustrates the point made by the Supreme Court in Anza and 

Holmes. Other independent factors, principally Mr. Desmond's voluntary decision to use 

heroin, certainly were a more direct cause of his death than the "remote action[s]" 

plaintiffs have alleged as predicate acts. 

Plaintiffs' attempt to plead RICO predicate acts on the basis of statements NNG 

may have made to state regulatory agencies or other courts parallels the effort made by 

the plaintiff in Byrne v. Nezhat, 261 F Jd 1075 (11th Cir. 2001 ). There, in the words of 

the court, the plaintiff "expanded" a "garden variety medical malpractice claim" to 

include charges under Georgia's civil RICO statute arising from alleged 

misrepresentations by the defendant doctor about his practice and experience, among 

other matters. !d. at 1115. The Court of Appeals, applying the requirement of proximate 

cause, r~jccted each attempt to allege a predicate act because the injuries alleged were not 

"directly caused by any RICO violations" (id. at 1110) and approved the imposition of 

sanctions upon plaintiffs' attorney for pursuing such clearly legally improper claims. Id. 

at 1115-1117. 

The above-discussed cases addressing the proximate cause element under Georgia 

RICO are paralleled by numerous Georgia cases applying a common law proximate cause 

requirement in non-RICO cases. Georgia courts have routinely rejected analogous claims 

which would require a jury to speculate that a plaintiffs injury could somehow have been 

prevented if the defendant had engaged in a ditTerent course of conduct. See, e.g., 

lvfiranda v. Fulton DeKalb Hospital Authority, supra,; A1orris v. Baxter, supra; Coggin 

v. Goldman, 209 Ga. App. 251,252.209 S.E.2d 251 (1993) (affirming dismissal of claim 
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by patient who lost kidney during emergency room operation that surgeon negligently 

failed to discover blood clot, where evidence showed discovery would have presented 

"some opportunity" to salvage the kidney: ''Negligence alone is insufficient to sustain 

recovery. It must be proven that the injury complained of proximately resulted from such 

want of care or skill. A bare possibility of such result is not sufficient."). 

This basic legal tenet has also been routinely applied in negligent security cases 

such as Godwin v. Olshan, 161 Ga.App. 35, 288 S.E.2d 850 (1982), where an employee 

of a shop who was shot during an armed robbery sued the owner of the shopping center 

where the shop was located flx negligently failing to supply adequate security. The 

Court of Appeals affirmed dismissal of the claim on the basis of lack of proximate cause, 

noting the "extraordinary speculation" upon which the claim rested. See also Johns v. 

Housing Authority for the City of Douglas, 297 Ga. App. 869, 678 S.E.2d 571 (2009) 

(claim that landlord could have prevented intruder from raping plaintiff by providing 

additional security was too speculative and failed test of proximate cause). 

Just as it was too speculative that more security might have deterred criminals 

and/or prevented a crime in Godwin, any claim by Plaintiffs in the present case that 

additional security, monitoring, or even an entirely different type of treatment program 

would have stopped Patrick Desmond from consuming a deadly concoction of alcohoi 

and heroin is nothing more than rank speculation insufficient to create an issue of fact 

under Georgia law. 

Although the question of proximate cause is ordinarily for the jury to 
decide, plain and indisputable cases may be decided by the court as a 
matter of law. In such plain cases, the inquiry is whether the causal 
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connection between the defendant's conduct and the injury is too remote 
for the law to countenance a recovery. 

Brown v. All-Tech Inv. Group, Inc., 265 Ga. App. 889, 893, 595 S.E.2d 517 (2003), citing 

Thomas v. Food Lion, 256 Ga. App. 880, 883: 570 S.E.2d 18 (2002). 

Plaintiffs have failed to allege, and cannot produce evidence, that the death of 

Patrick Desmond from a self-inflicted heroin overdose "flowed directly from" any 

predicate act alleged in the FAC. Maddox v. Southern Engineering, Co., 231 Ga.App. 

802, 500 S.E.2d at 594. Plaintiffs' allegations are mere speculation and conjecture, and at 

most amount to "but for" causation. Under Georgia law, speculation. conjecture, and 

"but f()r" causation do not create a jury issue concerning proximate causation. 

C. NNI is Not Liable Under RICO Because NNI Did Not Approve or 
Ratify Any of the Alleged Predicate Criminal Acts. 

As stated above, the F AC alleges no predicate acts undertaken directly by NNl. 

The only basis for the claims against NNI are Plaintiffs' conclusory statements that NNG 

acted as its agent. Plaintiffs do not allege a claim that NNI' s board of directors or a 

senior J'..'Nl official approved or ratified NNG's alleged predicate RICO acts. While the 

FAC alleges that NNG is an agent ofNNI, it does not claim, nor could it, that the alleged 

predicate acts performed by NNG were specifically authorized by NNI. 

Georgia courts have repeatedly held that a franchisor/licensor (like NNI) may 

exercise sufficient control over a franchisee/licensee (like NNG) to protect the 

franchisor's national identity and professional reputation while refraining from exercising 

such a degree of control that would make it vicariously liable for actions of its franchisee. 

A licensor/franchisor like NNI is not liable for the acts of its franchisee/licensee unless it 
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controlled the time, method, and manner of the particular activities which harmed the 

plaintiff. See, e.g.. Pizza K, inc. v. Santagata, 249 Ga. App. 36 (200 1 ); McMullan v. 

Ga. Girl Fashions, Inc., 180 Ga. App. 228 (1986); l!-fcKee Foods Corp. v. Lawrence, 310 

Ga. App. 122 (2011); Anderson v. Turgon Dev., Inc., 225 Ga. App. 270 (1997); Hearn v. 

Dollar Rent A Car, Inc., 315 Ga. App. 164 (20 12); Ellison v. Burger King Corp., 294 Ga. 

App. 814 (2008). 

Similarly, in Gateway Atlanta Apartments, inc. v. Harris, 290 Ga. App. 72 (2008), 

a plaintiff in a wrongful death case sought to hold a bail bondsman and his company 

liabie for the wrongful death of a fugitive on the theory that the bondsman was inv~Jlved 

in a joint enterprise or venture with another bail bondsman who killed the plaintiffs 

decedent. The Court of Appeals specifically held that there could be no vicarious 

liability against a party that did not control the time, manner, means, and method of the 

actions which caused the injury even if the party received a financial gain as a result of 

the actions of the other party: 

Without the element of mutual control, no joint venture can exist. In order 
for one party to be liable for the negligence of another under a joint venture 
theory, the party must have had the right to direct and control the conduct of 
the other party in the activity causing the injury. 

!d. at778 (emphasis added) 

In this case, the Plaintiffs admit that the cause of Mr. Desmond's death was his 

voluntary use of heroin. There is no allegation that NNI controlled the time, method, and 

manner in which this heroin was administered. There is no allegation that NNI controlled 

the time, method, and manner with respect to NNG's decision to treat "tv1r. Desmond or 
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monitor his activities on the night of his death. There is no allegation or evidence that 

NNI assumed the duty to determine or control any other party in the determination of 

whether Mr. Desmond should be committed or confined or how he should be monitored. 

The RICO claims against NNI cannot stand for this reason alone. 

V. PLAINTIFF'S CIVIL CONSPIRACY CLAIM FAILS AS A MATTER 
OF LAW. 

Plaintiffs allege that NNG and NNI engaged in a conspiracy to "facilitate the 

unlicensed and illegal operation of a drug and alcohol rehabilitation housing program at 

the [Delgado] apartment complex," which proximately caused Mr. Desmond's death. 

(FAC, ,! 161-162.) Judgment on the pleadings and/or summary judgment dismissing thi~ 

count should be granted for several reasons. 

First. this count fails to state a claim under Georgia law, because conspiracy is not 

an independent tort: 

A conspiracy is a combination of two or more persons to accomplish an 

uniawfhl end or to accomplish a lawful end by unlawful means. To 

recover damages for a civil conspiracy claim, a plaintiff must shmv that 

two or more persons, acting in concert, engaged in conduct that constitutes 

a ton. Absent the underlying tort, there can be no liability for civi1 

conspiracy. 

Mustaqeem'-Graydon v. SunTrust Bank, 258 Ga.App. 200, 207(6), 573 S.E.2d 455 (2002). 

Here, the only underlying torts Plaintiffs have alleged against NNI are its claims for fraud 

and civil RICO violations. As shown above, Plaintiffs' allegations with respect to these 

torts are facjally insufficient and cannot withstand summary judgment in any event. 
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In the absence of a valid underlying tOlt claim, Plaintiffs cannot recover damages 

for an alleged civil conspiracy. The Court of Appeals so held in affirming dismissal of a 

plaintiffs conspiracy claim where the underlying fraud claim failed: "The cause of action 

for conspiracy lies not in the conspiracy itself, but in the underlying tort committed 

against the plaintiff and the resulting damage." Dyer v. Honea, 252 Ga.App. 735, 73 8, 

557 S.E.2d20, 25 (2001). 

Second, summary judgment should be granted because, as a matter of law, the sole 

proximate cause of Mr. Desmond's death was his decision to voluntarily ingest heroin, an 

inheremly dangerous and life threatening act whose risks Mr. Desmond assumed by his 

illegal actions. See Sections I and II above. 

Third, setting aside the doctrines of sole proximate cause and assumption of the 

risk, the allegations and uncontroverted facts demonstrate that the alleged conspiracy was 

not and could not be the ordinary "proximate cause" of Mr. Desmond's death. At most, 

Plaintiffs have alleged underlying facts that amount to "but for" causation, which is 

insufficient to make out their conspiracy claim. \Vhile plaintiffs conclusorily and rotely 

allege proximate cause, as a matter of law the facts alleged do not constitute proximate 

cause. See Section IV above. 

Vl. PUBLIC POLICY PROHIBITS THE ESTATE AND SURVIVORS FROM 
BENEFITTING FROM lVIR. DESMOND'S OWN CRIMINAL ACTS 
WHICH CAUSED THE VERY DAMAGES FOR WHICH PLAINTU'FS 
HAVE SUED. 

Mr. Desmond's parents and Estate seek to recover damages for his death which 

resulted directly from his own decision to engage in criminal activity, to wit, 
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procurement, possession, and use of heroin. It is contrary to justice and public policy to 

permit such a lawsuit to go forward, just as it would be if Mr. Desmond had survived and 

attempted to sue for injuries resulting from his overdose. It is inconceivable he would be 

permitted to go forward with such a lawsuit. Plaintiffs here stand in his shoes. They 

should not be permitted to proceed with this lawsuit any more than he would be. 

It is the longstanding public policy of Georgia that: "In most circumstances, one 

may not profit his own act of wrongdoing. Therefore, when one commits a wrongful act, 

he cannot use this act for personal gain." 0 'Brien v. Brusca to, 289 Ga. 739, 7 42; 7 l 5 

S.E.2d 1 '20, 123 (2011). Georgia's public policy is consistent with that of other states 

which have traced this policy back to common law roots: 

\Vhen a plaintiffs Jction is based, in whole or in part, on his own illegal 
conduct, a fundamental common-law maxim generally applies to bar the 
plaintiffs claim: [A1 person cannot maintain an action if, in order to 
establish his cause of action, he must rely, in whole or in part on an illegal 
or immoral act or transaction to which he is a party. 

Orzel v. Scott Drug Company, 449 Mich. 550, 557, 537 N.W.2d 208, 212 (J\1ich. 1995) 

(quoting lA CJS, Actions,§ 29, p 386). See also 1 Am.Jur.2d, Actions,§ 45, p. 752. 

Accord, Foister v. Purdue Pharma, 295 F.Supp.2d 693, 704 (E.D.Ky. 2003) ("a plaintiff 

may not recover in a legal or equitable proceeding when the basis for such action rests on 

their own illegal conduct"); Cole v. Taylor, 301 N.W. 2d 766, 768 (Iowa 1981) ("a person 

cannot maintain an action if. in order to establish his cause of action, he must rely, in 

whoie or in part, on an ilkgal or immoral act or transaction to which he is a party, or to 

maintain a claim for damages based on his own wrong or caused by his own neglect ... or 

where he must base his cause of action, in whole or in part, on a violation by himself of 
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the criminal or penal laws."). 

Cases from other jurisdictions have also addressed precisely the question raised in 

the instant case where a plaintiff sues for damages proximately caused by his own 

felonious use of drugs (or that of his decedent). These courts resoundingly have held that 

public policy rule bars such lawsuits. 

Thus in Orzel. supra, the Michigan Supreme Court rejected the claims of a 

plaintiff who sued a pharmacist for negligently providing him with prescriptions for a 

:.:ontrolled substance, to which he became addicted. The Court explained: 

First, by making relief potentially available for wrongdoers, courts in cff't:ct 
would condone and encourage illegal conduct. Second, some wrongdoers 
would be able to receive a profit or compensation as a result of their illegal 
acts. Third, and related to the two previously mentioned results, the public 
would view the legal system as a mockery of justice. Fourth, and finally, 
\Vrongdoers would be able to shift much of the responsibility for their 
illegal acts to other parties. 

ld. at 213 (citations omitted). The court held that even when a plaintiff seeks only 

compensation, rather than profit, he should not be able to recover based upon his iliegal 

acts. Id. 

In Pappas v. Clark, 494 N.W. 245 (Iowa App. 1992), the Iowa Court of Appeals, 

following Cole v. Taylor, supra, applied the public policy to reject a claim by the Estate 

of a man who died of an overdose of cocaine, to which he had become addicted after first 

becoming addicted to prescription drugs that he fraudulently obtained. In rejecting the 

Estate's daim against the man's doctor for failure to treat his addiction and against the 

pharmacist who supplied the drugs, the Iowa court held: 
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[W]hen the plaintiff has engaged in activities prohibited, as opposed to 
merely regulated, by law, the courts will not entertain the suit if the 
plaintiffs conduct constituted a serious violation of the law and the 
injuries for which he seeks recovery were the direct result of that 
violation. In this latter instance recovery is denied, not because the 
plaintiff contributed to his injury, but because the public policy of this 
State generally denies judicial relief to those injured in the course of 
committing a serious criminal act. 

Pappas, 494 N.W.2d at 248. 

In Foister. supra, the federal district court extensively examined this case law and 

the related public policy issues in a case brought by persons who had become addicted to 

illegally-obtained OxyContin against the manufacturer and distributor Df the drug. The 

.::ourt held that: "These parties ... are left vvith 1.he dilemma they created. Because they 

must inevitably rely on their illegal actions to establish their claims, their claims must be 

denied in the first instance." Id., 295 F.Supp.2d at 705. 

Research reveals no comparable cases directly on point in Georgia, 12 but the 

State's public policy is clearly expressed in manifest ways. For example. The Dram Shop 

Act states that: "The General Assembly finds and declares that the consumption of 

alcoholic beverages, rather than the sale or furnishing or serving of such beverages, i_s th!~ 

--------
12 In 0 'Brien v. Bruscato, supra, the Supreme Court permitted a suit to go fonvard 
against a psychiatrist by a deranged man who had murdered his mother after the 
psychiatrist took him off certain medication. The Court went out of its way to distinguish 
the case from the line ofcases discussed above on two critical grounds: (1) the plaintiff 
had been found unfit to stand trial, and likely was so mentally deranged that he could not 
be held responsible for his acts; and (2) the lawsuit did not seek damages for the death of 
the plaintiff's mother, but rather for the suffering he experienced because of the allegedly 
improper treatment: "In this sense, Bruscato is not seeking to profit from the murder of 
his mother." ld., 715 S.E.2d at 124. As notedabove, the Supreme Court did affirm that 
Georgia follows the public policy holding that "one may not profit from his own act of 
wrongdoing." Id. at 123. 
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proximate cause of any injury, including death and property damage, j_nflicted by an 

intoxicated person upon himself or upon another person ... " O.C.G.A. § 51-l-40(a). The 

Act goes on to state that under no circumstance can the consumer of alcoholic beverages 

recover from the provider of such alcoholic beverages for injuries or damages suffered by 

the consumer. O.C.G.A. § 51-l-40(b). 

The Workers' Compensation Act also specificalty excludes recovery for "injury or 

death due to the employee' :3 willful misconduct, including intentionally self-inflicted 

injury." O.C.G.A. § 34-9-17(a). That Act goes on to specify that ~[nlo CQ1J1I?~n~ation 

~hall b_L'!J..lowedj_Qr an_in.i1l..IY-Or dejith due to imoxication by alcohol or_being_under_th~ 

inf1uence of marijuana or a controlled substance, except as may have been lawfully 

prescribed by a physician ... and take.n in accordance with such prescription." O.C.G.A. § 

34-9-17(b) (emphasis added). 

Likt•.vise, in evaluating coverage under life insurance policies for death caused hy 

an overdose of prescription drugs or alcohol, Georgia courts have held that voluntary 

ingestion of a known hazardous and illegal substance does not provide a basis for 

coverage within the terms of a life insurance policy, even where the policy affords 

coverage for death by "accidental means." See, e.g., Winters v. Reliance Standard Life 

Ins. Co., 209 Ga. App. 369, 3 70, 433 S.E.2d 363 (1993 ), citing Jackson v. Nat 'l Life & 

Accident Ins. Co., 130 Ga. App. 208,209, 202 S.E.2d 711 (1973). 

Such policies place responsibility squarely on the individual, who is in the best 

position to police his own conduct. To allow plaintiffs to recover against NNI for 

-46-



Patrick's self-int1icted drug overdose would reward his criminal conduct and is wholly 

inconsistent with Georgia's public policy. 

VII. THE SOLE AND EXCLUSIVE REMEDY FOR WRONGFUL DEATH IN 
GEORGIA IS UNDER THE WRONGFUL DEATH ACT. ALL OTHER 
CAUSES OF ACTION WHICH ALLEGE DEATH AS A CONSEQUENCE 
OF NNI'S ALLEGED WRONGFUL CONDUCT MUST BE DISMISSED AS 
A MATTER OF LAW. 

There is no common law right !(1 file a claim for wrongful death; the claim is 

~ntirely_ a statutory creation. In Georgia, wrongful death claims are only permitted under 

ihe auspices of the \Vrongful Death Act, OCGA 51-14-1 et. seq. Being in derogation of 

common law (which held that no cause of action exists for wrongful death damages), the 

scope of the Wrongful Death Act must be limited in strict accordance with the statutory 

language used therein, and ~uch language can never be extended beyond its plain and 

ordinary meaning. "The express language of the Act will be followed literally and no 

exceptions to the requirements of the Act will be read into the statute by the courts. :• 

Tolbert v. lvfaner, 271 Ga. 207,518 S.E.2d 423 (1999) 

Georgia's Wrongful Death Act grants parents standing to sue \vhen the decedent 

dies without a surviving spouse or children. O.C.G.A. § 19-7-l(b )(2). But the damages 

recoverable in a wrongful death action are those damages relating only to the value of the 

life of the decedent to the decedent himself. OB-GYN Associates of Albany v. Littleton, 

259 Ga. 663, 386 S.E. 2d 146 (1989). Since the measure of damages is not governed by 

or limited to the actual loss to the surviving plaintiffs, and is not reduced by the 

decedent's expected cost of living, the Act necessarily provides a remedy that is greater 

than the actual damages to the plaintiffs or the decedent. Thus, the Wrongful Death Act, 
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to the extent that it permits recovery of more than the actual loss to the survivor, is itself 

punitive. O.C.G.A. § 19-1701; § 51-4-l(l);FordMotorCo. v. Stubblefield, 171 Ga.App. 

331,319 S.E. 2d 470 (1984). 

Since the Act provides for a punitive measure of damages, additional punitive or 

exemplary damages are not allowed as part of the recovery in a wrongful death claim. 

The Act, which must be strictly construed, does not incorporate RICO or any of the 

damage-enhancement remedies available under the Georgia RICO statute (e.g, treble 

damages or attorney's fees). Cf Stiltjes v. Ridco Exterminating Co. 178 Ga.App. 438, 

343 S.E.2d 715 (1986). 

Since the cause of action for wrongful death must be followed literally and no 

exceptions to the Act are allowed by the Georgia courts, any attempts to plead different 

statutory or common law theories and measures of liability or damages for the alleged 

wrongful death of Mr. Desmond must fail and all causes of action other than the cause of 

action for wrongful death must be dismissed. O.C.G.A. § 51-4-5 is a default provision 

that allows the administrator or executor to bring an action "when there is no person 

entitled to bring an action for the \Vrongful death of a decedent under Code Section 51-4-

l or 51-4-4." Since Plaintiffs do have standing under the Georgia Wrongful Death Act 

they lack standing to bring a separate cause of action under the Survival statute. 

VIII. PLAINTIFFS ARE NOT ENTITLED TO PUNITIVE DAMAGES. 

NNI is entitled to judgment on Plaintiffs' punitive damages claim, both on the 

pleadings and as a matter of summary judgment. First, because the other claims sheuld 

be dismissed, there is no stand-alone claim for punitive damages. Nloreover, this is a 
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wrongful death case and punitive damages are not available for wrongful death claims. 

Roescher v. Lehigh Acres Dev., Inc., 125 Ga. App. 420, 188 S.E.2d 154 (1972); Truelove 

v. Wilson, 159 Ga. App. 906, 285 S.E.2d 556 ( 1981 ). 

Punitive damages are available only if they arise from the claim brought by the 

decedent's Estate. A decedent's Estate may only recover punitive damages if the 

deceased experienced conscious pain and suffering. Ford Alotor Co. v. Stubblefield, 171 

Ga. App. 331, 319 S.E.2d 470 (1984); Danson Nursing Facilities v. Dixon, 176 Ga. App. 

700, 337 S.E.2d 351 (1985). Here, Plaintiffs do not allege anything pertaining to 

conscious pain und suffering. Furthermore, the undisputed facts negate any claim that 

Mr. Desmond suffered conscious pain or suffering as a result of his heroin overdose. At 

the time he died, Mr. Desmond was with two former students ofNNG. One ofthem 

described Gnding Mr. Desmond unresponsive: 

I went to pick Patrick up and he was belligerently drunk ... We left the gas 
station, he appeared to pass out in the seat, in the -- in the front seat. I 
thought because he was so clearly intoxicated that he was just drunk and 
passed out, and I couldn't get a response from him. And when I tumed on 
the light, I noticed that his face was -- he had just turned pail [sic] blue. In 
my experience with -- with drugs, I could tell that he had stopped 
breathing. 

~Ormsby Depo., pp. 19-20). 

[H]e was unresponsive, I thought, okay, he's passed out, you know. He was 
obviously really, really drunk. But I kind of sht.rted nudging him and stufi, 
trying to get him to at least show, you know, some sign of life. Then I 
turned on the light and that's when I saw his color-- that the color had 
completely left his body and realized that he was not breathing. 

(Id. at p. 63) 
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"I think I was talking to Patrick and he didn't respond to me or something, and I 

shook him and then I turned on the light, and that I remember very well. I turned on rhe 

light and he looked like he wasn't breathing and he was kind of green colored." 

(Thompson Depo., p. 21 -22) 

When the EMT's arrived, Mr. Desmond was completely unresponsive. He had no 

blood pressure, no pulse and was not breathing. His pupils were fixed and dilated. He 

never regained consciousness. Mr. Desmond was transported to the hospital, where he 

was removed from life support later that day. Because there is absolutely no evidence to 

support any claim for conscious pain and suffering, Plaintiffs' claim for punitiv~:: damages 

fails as a matter of law. 

IX. THIS COURT LACKS PERSONAL JURISDICTION OVER NNI. 

This Court does not have personal jurisdiction over NNI, a California, non--profit 

corporation, because the claims at issut did not arise out of or result from NNl's activities 

in Georgia and NNI does not have sufficient contacts with Georgia to subject it to 

personal jurisdiction. Georgia's long-arm statme requires that an out-of-state defendant 

perform certain acts within the State of Georgia before he can be subjected to personal 

jurisdiction. O.G"C.A. § 9-10-91; Gust v" Flint, 257 Ga. App. 129, 130, 356 S.E2d 513 

(1987). 

In determining the appropriateness of exercising jurisdiction over nonresidents, 

Georgia courts apply the following three-pronged test: 

( 1) The nonresident must purposefully avail himself of the privilege of doing 
some act or consummating some transaction with or in the forum·, 
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(2) The plaintiff must have a legal cause of action against the nonresident, 
which arises out of, or results from, the activity or activities of the 
defendant within the forum; and, 

(1) If, and only if, the requirements of Rules 1 and 2 are established, a 
"minimum contact'' between the nonresident and the forum exists; the 
assumption of jurisdiction must be found to be consonant with the due 
process notions of "fair play" and "substantial justice." 

Yukon Partners. Inc. v. Lodge Keeper Group. Inc., 258 Ga. App. 1, 4, 572 S.E.2d 647 

(2002). 

There is no basis for personal jurisdiction over NNI. Plaintiffs' sole allegations 

concerning personal jurisdiction is the contention that NNI "was doing business in the 

state of Georgia by and through its subsidiary/licensee." (FAC, ~4). These aUegatious 

are unsupported. 

First, NNl is a completely separate entity from NNG and there is no parent/ 

subsidiary relationship between the two companies. And while there is a license 

agreement between NNGA and ~1'-TI, that relationship alone does not give rise to personal 

jurisdiction. Rather, the specific requirements of Georgia's long-arm statute must be 

satisfied before the Court can exercise personal jurisdiction over a nonresident defendant. 

Innovative Clinical and Consulting Services, LLC v. First Nat 'l Bank of Ames, 179 Ga. 

672. 673, 620 S.E.2d 352 (2005). Plaintitis must demonstrate more than the existence of 

a contract with an out-of-state party, but the undisputed facts are as follows: 

(1) NNI does not regularly do business or solicit business in Georgia; 

(2) NNI does not engage in any persistent course of conduct in Georgia; 

(3) NNI does not derive substantial revenue from services rendered in 
Georgia; 
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( 4) the only business done by NNI in Georgia is the trademark license 
agreement with NNG; 

(5) neither NN nor any of its employees are located within the State of 
Georgia; and 

( 6) NNI is not domesticated in or authorized to do business in Georgia and 
does not manufacture goods or provide any services in Georgia. 

(Carr Aff., ~~ 22, 23). These undisputed facts establish that NNI has not done any of the 

acts set forth in O.C.G.A. § 9-10-91 to subject it to personal jurisdiction. (I d.) 

Finally, since the facts do not exist that would subject NNI to jurisdiction under 

the long-arm statute, the Court need not reach the issue of whether the exercise of 

personal jurisdiction over NNI would comport with due process. Innovative Clinical, 

supra. However, even ifPlaintiffs could show that NNI committed acts within the scope 

of the long-arm statute, Plaintiffs still cannot withstand the requisite due process scrutiny. 

It is well established that in order for the minimum contacts requirement of due process 

to be met, the defendant's contacts with the forum must be related to the plaintifTs cause 

of action. Barton Southern Co. v. Manhole Barrier Systems, Inc., 318 F. Supp. 2d 117 4, 

1178 (2004). 

The allegations in Plaintiffs' F AC do not arise out of NNI' s limited contacts with 

Georgia and exercise of jurisdiction over NNI in this case would not comport with the 

dictates of due process. 
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CONCLUSION 

For all of the above reasons, Defendant Narconon International submits that it is 

entitled to judgment on the pleadings, or in the alternative, summary judgment on all of 

Plaintiffs' claims. 

Respectfully submitted this ___k_ day of December, 2012. 
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