
ORIGINAL 
IN THE STATE COURT OF DEKALB COUNTY 

STATE OF GEORGIA 

PATRICK C. DES1v10ND AND MARY C. 
DESMOND, Individually, and MARY C. 
DESMOND, as Administratrix of the 
ESTATEOFPATI\ICKW. DESMOND, 

Plaintiffs, 

vs. 

NARCONON OF GEORGIA, INC., and 
NARCONON INTERNATIONAL, 

Defendants. 

) 
) 
) 
) 
) 
) CIVIL ACTION 
) FILE NO. 1 OA28641 -:-2 
) 
) 
) 
) 
) 
) 

PEFENDANT NARCONON INTERNATIONAL'S BRIEF IN QPPOSITIQN TO 
PLAINTIFFS' MOTION FOR DISCOVERY SANCTIONS --- . 

Plaintiffs' motion seeking discovery sanctions against Narronon International 

("l\INint") deals exclusively with two items: (1) a memo written by Narcomm of 

Georgia ("NNGa")'s Executive Director which has already been produced to Plaintiff:; 

by NNGa; and (2) a purported "box of information" referenced in that men1t..' a::.-ernbled 

by NNGa. NNlnt has not produced these documents for the very simple ieasor.. that 

NNlnt does not have them. NNint cannot be penalized for failing to produce 

documents it doesn't have. 

Despite Plaintiffs' suggestion to the contrary, there is no nefarious conduct here. 

NNint has conducted multiple exhaustive searches in response to Plaintiffs' various 

discovery requests, this Court's Disco,iery Ordt'r, and specifically to try and locate the 

documents in question. NNlnt simply does not havE: then:l, and there is no basis for 

sanctions. 



STATEMENT OF FACTS 

During the course of litigation, this Court has dealt with numerous discovery 

issues concerning the conduct of NNint's co-defendant, NNGa. NNint, however, is a 

separate entity that has never been the subject of any motions or allegations of improper 

conduct until now. In fact, it was not until the Court indicated its willingness to strike 

NNGa's answer for discovery abuse that Plaintiffs turned their attention to NNint. 

NNlnt should not, however, be penalized for NNGa's alleged wrongdoing-- or, as 

discussed below, for NNGa's apparent failure to timely produce documents it authored 

and clearly had in its possession since 2008. 

(1) NNint was lumped together with NNGa in the Discovery Order 
despite no pending motions or allegations of Wrongdoing. 

The origin of the current dispute is as follows: During a July 19, 2012 hearing on 

Plaintiffs1 motion for sanctions against NNGa (only),l the Court expressed its intent to 

issue an order compelling NNGa to produce certain documents. 2 At Plaintiffs' urging ·--

and in the interest of obtaining all communications between NNGa in Atlanta and 

NNint, its corporate licensor in California -- the Court agreed to include NNint in the 

order. As Plaintiffs aptly pointed out at the hearing, one corporate entity might well 

have documents that the other one does not.3 

1 See July 19, 2012 Hearing Transcript, attached hereto as Exhibit A, pg. 10, ln. 18-22. 

2 Id. pg. 93, ln. 15- pg. 96, ln. 17. 

3 Id. 
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There were no motions pending against NNint at that time. Indeed, there were 

no allegations whatsoever of any discovery abuse by NNint. The Court's approach 

made logical sense, however, so NNint did not object to being included in the 

Discovery Order. 

Following the hearing, NNint worked with Plaintiffs to craft language for a 

proposed Discovery Order which was submitted and signed "as is" by the Court. 

NNlnt also cooperated with Plaintiffs in establishing agreed-upon search terms for 

additional computer and e-mail searches.4 In light of the sanctions the Court indicated 

it intended to impose on NNGa, NNlnt exercised great diligence m making sure it 

produced all documents responsive to Plaintiffs' discovery requests and to the 

Discovery Order.s Accordingly, NNint confirmed that it had thoroughly searched its 

files for all documents responsive to any previous discovery requests and that all 

documents reqt:.ired to be produced under the Discovery Order had also been 

produced.6 

It bears repeating that before the Discovery Order was entered, NNint had 

already conducted exhaustive searches for documents. NNint's Legal Director, Claudia 

Arcabascio, conducted and oversaw the company's search efforts? Ms. Arcabascio 

4 See August '7-8, 2012 e-mail exchange between counsel for Plaintiffs and for NNint, 
attached hereto as Exhibit B. 

5 Affidavit of Claudia Arcabascio ("Arcabascio Aff."), attached hereto as Exhibit C ~ 10. 

6 Arcabascio Aff., ~ 6. 

7 Arcabascio AfC ,1 2. 

- 3-



spoke with an executive in charge of each division of .NNint to determine if that 

division had any files of any type that might contain documents relating to NNGa from 

2005 to the present date. Any records even potentially responsive to Plaintiffs' 

discovery requests -- including any documents received by NNint from Mary Rieser or 

any other NNGa staff-- were included in this broad search.B Ms. Arcabascio estimates 

she spent approximately 20 hours searching for and locating documents responsive to 

Plaintiffs' discovery request. 9 These searches yielded several thousand pages which 

were produced to Plaintiffs.lO 

After the Discovery Order was entered, NNint confirmed that it had thoroughly 

searched for all documents required to be produced per the prior discovery requests or 

the Order and conducted additional computer and e-mail searches using the criteria 

agreed upon by counsel.11 This yielded some additional pages which were also 

produced to Plaintiffs.12 

s Arcabascio Af£, ~~ 3-4. 

9 Arcabascio Aff., ~ 5. 

1o See generally, NNlnt's original and supplemental responses to Plaintiffs' Third and 
Fourth Document Requests, attached as Exhibits B, C, D to Plaintiffs' Motion for 
Discovery Sanctions Against Narconon lnternational. 

11 Arcabascio Aff., ~,1 6-9. 

12 See Defendant Narconon International's Response to Court Order Entered August 23, 
2012, attached hereto as Exhibit D. 
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(2) NNGa produces the "Things That Shouldn't Be" memo in response to 
the Discovery Order. 

On September 10, 2012, NNGa produced additional documents in response to 

the Discovery Order. One of these documents was an August 14, 2008 memo written by 

NNGa's Executive Director, Mary Rieser, entitled "Things That Shouldn't Be" which 

references a "box of information. "13 The memo is not directed to any person by name 

and does not specify any physical addresses. On its face, the memo lists three job titles 

at the top, one of which is the Director of Inspections and Reports for Narconon 

International ('1Dir I and R NN INT.") The memo is not addressed to any other job titles 

within Narconon lnternational.14 

The author of the memo, Ms. Rieser, cannot remember if the memo or the box 

was sent to anyone, much less to NNint. Ms. Rieser does recall that she was upset when 

she wrote the memo, but subsequently calmed down and can't remember if it was ever 

sent or not,15 More importantly, the Director of I and R for NNint (as well as the person 

who received the Director's mail when she was out of town) has never seen the memo 

or the box, and has no recollection of ever receiving them from Ms. Rieser.16 

n See "Things That Shouldn't Be" memo attached as Exhibit A to Plaintiffs' Motwn for 
Diswuery Sanctions Against Narconon International. 

14 Id. 

15 Affidavit of Mary Rieser ("Rieser Aff."), attached as Exhibit E, ~ 6. 

16 Affidavit ofXochitl Orlandi C'Orlandi Aff. 11
), attached hereto as Exhibit F, ~ 6. Affidavit 

of Gabriella Hutchinson ("Hutchinson Aff."), attached hereto as Exhibit G, ~ 5. 
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The nbox of information11 Ms. Reieser references in the memo was a small box 

(like one that manila file folders would come in) that contained a copy of the "Board of 

Investigation'' file maintained at the NNGa officesY That file was produced to 

Plaintiffs by NNGa on March 30,2012, three months before any NNint witnesses were 

deposed.18 Ms. Rieser cannot remember if any other documents were in the "box."19 

Had the memo or the box of information been received by NNint's Director of I 

and R (or otherwise by NNint), the documents would have been filed in folders 

designated for the Narconon of Georgia center and placed in filing cabinets within the 

Human Resources/Ethics Department.20 The Director's office, as well as the folders and 

filing cabinets in that department, have all been thoroughly searched by NNint.21 

NNint simply does not have the documents and has no record of ever having received 

them. 

ARGUMENT & CITATION OF AUTHORITIES 

(A) NNint can not destroy or intentionally withhold documents 
it never had. 

17 Rieser A££., ~ 5. 

18 ld. See also e-mail exchange between counsel for Plaintiffs and for NNGa, attached 
hereto as Exhibit H; also the "yousendit'' receipt attached as Exhibit I. 

19 Rieser Aff., ~ 5. 

20 Arcabascio Aff., ~ 12; Orlandi Aff., ~~ 3, 6-7; Hutchinson Af£., ~~ 3, 5. 

21 Arcabascio AfL ~,-r 4, 11-12. 
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Spoliation refers to the destruction or alteration of evidence within a party's 

possession or contro1.22 It is axiomatic that NNint cannot be penalized for not 

producing documents it doesn't have.23 

Plaintiffs' claim that NNint's responses to written discovery (stating that NNint 

has produced all responsive documents in its possession) are "false and misleading 11 is 

similarly unfounded. NNint has produced all responsive documents in its possession. 

It simply does not have the memo at issue or the box referenced in the memo. Nor 

would NNint have any reason to identify the "Dir. of I and R11 as a potential witness 

since she: (1) never received the memo; and (2) has no knowledge about any of the 

issues in this case.24 

(B) Plaintiffs have not been prejudiced because NNGa has already_ 
produced the memo and the "Board of Investigation" file. 

In determining if spoliation sanctions are appropriate, the Court must consider if 

the party seeking sanctions was prejudiced and if the prejudice can be cured.25 A party 

who is in possession of the subject evidence by other means is unable to show prejudice. 

22 Silman u. Associates Bellemeade, 294 Ga. App. 764, 767, 669 S.E.2d 663, 666 (2008) affd, 
286 Ga. 27/ 685 S.E.2d 277 (2009). 

23 See e.g. Henson v. Georgia-Pacific Corp., 289 Ga.App. 777, 781, 658 S.E.2d 391, 396 
(2008) (plaintiff did not carry his burden of proving spoliation where record was silent, 
one way or the other, as to whether evidence actually existed; missing evidence alone is 
not sufficient). 

24 Orlandi Aff., ~~ 6, 8. 

2s Pacheo v. Regal Cinemas, Inc., 311 Ga. App. 224, 226, 715 S.E.2d 728, 731 (2011), 
reconsideration denied (July 28, 2011) (listing factors for consideration in evaluating the 
appropriateness of spoliation sanctions). 
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For example, in Argri-Cycle, LLC v. Couch, the Georgia Supreme Court found that the 

defendant's "intentional" destruction of evidence by purging its e-mail system every 30 

days did not prejudice plaintiff where the e-mails in question were available from 

another source (in that case, the plaintiff himsel£). 26 This decision is in sharp contrast to 

cases such as Wal-Mart Stores, Inc. v. Lee, where the plaintiff was prejudiced by 

defendant's destruction of a security video that could not be recreated.27 

In the present case, Plaintiffs have not been prejudiced because the memo and 

the "Board of Investigation" file have already been produced to them by NNGa. NNint 

should not be penalized for NNGa's failure to produce its own documents earlier in the 

litigation, but in any event, NNGa did produce the "Board of Investigation" file to 

Plaintiffs approximately three months before any NNint witnesses were deposed. 

CONCLUSION 

There is no evidence of malfeasance or neglect on the part of NNint. The 

documents at issue were drafted by and in the possession of NNGa. Ms. Rieser doesn't 

remember if she sent the documents to NNint, and more importantly, NNint has no 

record of ever having received them. NNint cannot produce what it doesn't have and 

should not be punished for NNGa's failure to produce its own documents in a timely 

26 Argri-Cycle, LLC v. Couch, 284 Ga. 90, 93, 663 S.E.2d 175, 178 (2008). 

27 Wal-Mart Stores, Inc. v. Lee, 290 Ga. App. 541, 544-545, 659 S.E.2d 905, 908-909 (2008). 
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manner. For all of these reasons, sanctions are inappropriate and NNint requests that 

the Court deny the motion in its entirety. 

Date: December 5, 2012. 

191 Peachtree Street NE 
Suite 3600 
Atlanta, Georgia 30303 
404-522-8220 

P.O. Box 56887 
Atlanta, Georgia 30343-0887 

CARLOCK, COPELAND & STAIR, LLP 

By D8lf~-~ 
Georgia Bar No. 614125 
CHERYL H. SHAW 
Georgia Bar No. 319747 

Attorneys for Defendant Narconon 
Internatwnal 



CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of the within and foregoing 

pleading upon all parties to this matter by depositing a true copy of same in the U.S. 

Mail, proper postage prepaid, addressed to counsel of record as follows: 

Jeffrey R. Harris, Esq. 
Jed D. Manton, Esq. 

Harris Penn Lowry Delcampo, LLP 
41)0 Colony Square 

1201 Peachtree Street NE, Suite 900 
Atlanta, GA 30361 

(Attorneys for Plaintiff) 

StevanA. Miller, Esq. 
Barbara A. Marschalk, Esq. 
Drew Eckl & Farnham, LLP 
880 West Peachtree Street 

P.O. Box 7600 
Atlanta, GA 30357 

(Attorneys for Narconon of Georgia, Inc.) 

Date: December 5, 2012. 

191 Peachtree Street NE 
Suite 3600 
Atlanta, Georgia 30303 
404-5 22-8220 

P.O. Box 56887 
Atlanta, Georgia 30343-0887 

Rebecca Franklin, Esq. 
Franklin Law, LLC 
400 Colony Square 

1201 Peachtree Street, Suite 900 
Atlanta, GA 30361 

(Attorneys for Plaintiff<>) 

CARLOCK, COPELAND & STAIR, LLP 

By: 
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c~~·~ 
Georgia Bar No. 319747 

Attorneys for Defendant Narconon 
International 




