
IN THE STATE COURT OF DEKALB COUNTY 
STATE OF GEORGIA 

PATRICK C. DESMOND, MARY C. 
DESMOND, Individually, and MARY C. 
DESMOND, as Administratrix of the Estate 
ofPATRICK W. DESMOND 

Plaintiffs, 

v. 

NARCONON OF GEORGIA, INC. and 
NARCONON INTERNATIONAL, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

_§ 

Civil Action File No: 10A28641-2 

NARCONON OF GEORGIA, INC'S MEMORANDUM OF LAW IN SUPPORT OF ITS 
MOTION FOR JUDGMENT ON THE PLEADINGS, ORIN THE ALTERNATIVE, 
MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT 

COMES NOW Narconon of Georgia, Inc. ("NNGa"), a Defendant in the above-styled 

civil action, and files this Memorandum of Law in support of its Motion for Judgment on the 

Pleadings, or in the alternative, Motion for Summary Judgment or Partial Summary Judgment, 

showing this Honorable Court as follows: 

I. INTRODUCTION 

A great deal of time and paper has been devoted to discovery issues in this case and 

whether NNGa, a licensed outpatient drug and alcohol education program, is responsible for 

things that occurred at an apartment on Roswell Road run by Delgado Development where the 

28 year-old Patrick Desmond was staying. NNGa is fully aware that certain facts now stand 

admitted because of the order striking its Answer. However, for the reasons discussed below, the 

legal truth of the Plaintiffs' wrongful death case is that, even if every fact they allege in the 

original Complaint is true, neither the original Complaint nor the First Amended Complaint set 



forth a viable legal claim under Georgia law. NNGa's Motion is based solely upon the well-pled 

allegations of the Complaint, which stand admitted, and the allegations of the First Amended 

Complaint, which are disputed but assumed to be true for the purpose of this Motion. Under the 

facts as alleged, construed most favorably for Plaintiffs, there can be no recovery as a matter of 

law because: (1) any award of damages to Plaintiffs for the death of Patrick Desmond violates 

the public policy of the state of Georgia; (2) the duties alleged to have been owed by NNGa do 

not exist in Georgia law; (3) no fraud is alleged to have been committed against Patrick 

Desmond; and, (4) and there is no proximate cause between any alleged wrongful act ofNNGa 

and the death of Patrick Desmond. Therefore, it would be error to allow a jury to consider this 

case. 

II. PRELIMINARY STATEMENT 

This Court entered an Order on November 5, 2012, striking the Answer ofNNGa to 

Plaintiffs' original Complaint. 1 Therefore, as a matter oflaw, NNGa is in a position of default as 

to the factual allegations contained in the Complaint. "[A] defendant in default is in the position 

of having admitted each and every material allegation of the plaintiffs petition except as to the 

amount of damages alleged." Fink v. Dodd, 286 Ga. App. 363, 364, 649 S.E.2d 359 (2007). 

However, the default does not automatically establish Plaintiffs' right of recovery. 

"[T]he default operates to admit only the well-pled factual allegations of the complaint 

and the fair inferences and conclusions of fact to be drawn from those allegations." Fink v. 

Dodd, 286 Ga. App. at 364 (emphasis in original). Default does not operate as an admission of 

1 Plaintiffs initially filed their Complaint for Wrongful Death, Pain and Suffering, and Other Damages on May 18, 
2010. Plaintiffs subsequently filed their First Amended Complaint to Add Allegations and Claims on March 21, 
2012. All allegations in Plaintiffs' First Amended Complaint stand denied as a matter oflaw. "Even in default, no 
responsive pleadings are required to an amendment. Averments in a pleading to which no responsive pleading is 
required are considered as denied." Water's Edge Plantation Homeowner's Ass 'n, Inc. v. Reliford, 315 Ga. App. 
618, 621,727 S.E.2d 234, 237 (2012) Therefore, NNGa maintains all of its defenses to the First Amended 
Complaint. 
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facts not well-pled or incorrect conclusions of law: 

It is axiomatic that a default does not result in the admission of 
allegations that are not well-pled or that are the result of forced 
inferences. The failure to answer or to appear at trial serves as an 
admission of the facts alleged in the complaint, but not of the 
conclusions of law contained therein. So while a default operates 
as an admission of the well-pled factual allegations in a complaint, 
it does not admit the legal conclusions contained therein. A default 
simply does not require blind acceptance of a plaintiffs erroneous 
conclusions of law. Nor does a default preclude a defendant from 
showing that under the facts as deemed admitted, no claim existed 
which would allow the plaintiff to recover. 

Id., at 365, quoting Grand v. Hope, 274 Ga. App. 626, 629, 617 S.E.2d 593 (2005). Thus, 

default does not preclude a meritorious defense if the allegations (1) are merely factually 

unsupported conclusory statements; (2) are insufficient to support an alleged cause of action; or 

(3) the cause of action is otherwise legally invalid. 

In Fink, the plaintiff sued his employer for wrongful termination and libel and slander. 

After the defendant failed to answer the complaint, the trial court ruled that liability on the 

wrongful termination count was conclusively established by the default. Fink v. Dodd, 286 Ga. 

App. at 364. Pertinent to the trial court's holding was that the employer had admitted by default 

that the plaintiff was an employee of the defendant and that the defendant wrongfully terminated 

the plaintiffs employment, causing her to suffer damages. Id. 

However, the complaint did not allege facts showing an enforceable contract of 

employment, an omission that led to the reversal on appeal. Fink v. Dodd, 286 Ga. App. at 366. 

In reversing the judgment of the trial court, the Court of Appeals held that Georgia is an at-will 

employment state and, in the absence of any allegations (and corresponding default) to the 

contrary, the plaintiff had no reasonable expectation of continued employment to establish an 

actionable wrong. "Because the well-pled allegations ofDodd's complaint failed to establish 

that she was anything other than an at-will employee, her complaint failed to state a claim for 
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wrongful termination under Georgia law for which she was entitled to recover." !d. at 366. 

Accordingly, the Georgia Court of Appeals reversed the trial court and held that the trial 

" ... court erred in prohibiting [the defendant] from showing that [the plaintiff] failed to state a 

claim for wrongful termination and in holding that [the plaintiff] had conclusively established a 

wrongful termination claim." !d. 

The trial court was similarly reversed in connection with the slander claim asserted in the 

same complaint. Fink v. Dodd, 286 Ga. App. at 368. The complaint, which stood as admitted by 

default, did not identify the persons to whom the allegedly slanderous statements were made - a 

required factual showing to establish a cause of action for slander. The defendant argued at the 

trial court level that it was able to challenge the merits of the claim irrespective of default 

because, while the allegations of the complaint were sufficient as notice pleading, they were 

conclusory and failed to state the necessary supporting facts with specificity. The trial court 

disagreed, holding that the elements of slander were conclusively established by default, and 

prohibited the defendant from making any showing to the contrary. The Court of Appeals held it 

was reversible error to disallow the defendant's efforts to establish that the complaint failed to 

state a claim for slander because the plaintiff did not plead facts from which a jury might 

reasonably infer the elements of the cause of action. !d. at 367-68. See also Lancaster v. 

Storage USA Partnership, L.P., 300 Ga. App. 567, 685 S.E.2d 474 (2009) (affirming grant of 

summary judgment to defaulted defendant where the facts deemed admitted did not establish 

cause of action); Servicemaster Co., L.P. v. Martin, 252 Ga. App. 751, 556 S.E.2d 517 (2001) 

(default entered as discovery sanctions "does not preclude [the defendant] from showing that 

under the facts as deemed admitted, no claim existed which would allow [the plaintiff] to 

recover" and it is the duty of the court to determine whether sufficient facts have been alleged to 
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support the cause of action). 

The defense of a claim in default was also addressed in Blue View Corp. v. Bell, 298 Ga. 

App. 277, 679 S.E2d 739 (2009). The Bells sued Blue View for intentional infliction of 

emotional distress arising out of an alleged wrongful foreclosure. Blue View went into default 

when it failed to answer the complaint and a judgment was entered against it for intentional 

infliction of emotional distress. The judgment was reversed on appeal because the facts pled in 

the complaint were insufficient to conclusively establish the stated cause of action. The 

appellate court noted the long-standing law in Georgia that a default judgment does not preclude 

a defendant from showing that, under the facts alleged, no claim existed that would allow the 

sought recovery. !d. at 7 41. 

The complaint in Blue View Corp. made conclusory allegations that Blue View 

"recklessly, wantonly and with extreme indifference to the consequences ignored the facts of the 

case that the debt had been paid." However, the appellate court noted that specific details of the 

alleged wrong were not alleged in the complaint. Blue View Corp. v. Bell. at 741-742. 

Therefore, the Court of Appeals reversed the trial court and held that the conclusory allegations 

in the complaint were insufficient to support a default judgment. !d. at 742. See also Jimenez v. 

Chicago Title Ins. Co., 310 Ga. App. 9, 11, 712 S.E.2d 531 (2011) (affirming trial court's denial 

of default judgment to plaintiff where "the complaint does not establish by well-pled facts, nor 

the fair inferences to be drawn therefrom" that recovery is proper under the law); EnduraCare 

Therapy Mgmt. v. Drake, 298 Ga. App. 809, 681 S.E.2d 168 (2009) (holding that forced 

inferences and erroneous conclusions of law contained in complaint are not treated as true in 

default, and mere conclusory allegations of complaint do not establish liability by default); 

Standridge v. Spillers, 263 Ga. App. 401, 587 S.E.2d 862 (2003) (affirming trial court's denial of 
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judgment in favor of plaintiff where defendant was in default because the admitted factual 

allegations did not support the conclusory allegation necessary to enter judgment). 

Similarly, default will not operate to allow a judgment that violates public policy. 

Bridges v. Wooten, 305 Ga. App. 682, 700 S.E.2d 678 (2010) (affirming trial court's judgment in 

favor of default defendant because cause of action was outside of the scope of recovery intended 

by legislature under statute); Grand v. Hope, 274 Ga. App. 626, 617 S.E.2d 593 (2005) 

(reversing judgment of trial court entered on default where judgment allowed recovery of 

damages in violation of Georgia's public policy). 

Thus, while NNGa is bound by the well-pled facts of the Complaint by virtue of the 

Court's Order of November 5, 2012, that is not the end of the analysis. NNGa is not prohibited 

from raising in its defense issues of insufficient allegations and evidence to support certain 

causes of action and the legal fallacies of Plaintiffs' theories of recovery. 

III. STATEMENT OF FACTS 

A. Well-Pled Facts Admitted by Default 

While NNGa denies the veracity of many of the factual allegations of the Complaint, they 

stand admitted by virtue of the Court's Order striking the Answer ofNNGa. This section of the 

statement of facts outlines the pertinent facts admitted by default. 

On July 2, 2006, Patrick Desmond was arrested following a traffic stop in Rockledge, 

Florida, during which small amounts of drugs were found in his vehicle. He was charged with 

possession of cocaine and possession of drug paraphernalia. (Complaint,~ 12). 

Prosecution of Patrick Desmond's drug charge was deferred in favor of a Brevard County 

Drug Court ("Drug Court") program known as Pretrial Intervention Supervision. This program 

allows individuals to participate in approved drug and alcohol rehabilitation programs in lieu of 

adjudication of criminal charges. (Complaint,~ 13). The Drug Court required that Patrick 
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Desmond enroll for a period of six months in an in-patient, residential drug and alcohol 

rehabilitation facility in which he would be closely supervised at all times while he was at 

housing. (Id., ~~ 14, 25). Patrick Desmond's parents searched for an appropriate facility via the 

Internet and certain marketing services, eventually leading to the decision to send Patrick to 

NNGa. (Id., ~ 15). 

NNGa represented to Patrick Desmond's parents, Plaintiffs herein, that it was a 

residential facility and that it met the Drug Court's requirement of providing a therapeutic 

environment in which Patrick would closely supervised at all times, while he was at housing. 

(Complaint,~~ 18, 25). NNGa was not licensed to operate a residential program. (Id., ~ 19). 

These representations were made with knowledge of their falsity. (Id., ~ 44). Instead, NNGa 

was licensed to operate an outpatient facility with a sub-unit or branch ambulatory detox 

program that could only be provided in a non-residential setting. (Id., ~ 20). NNGa maintained 

and illegally operated off-site housing. (Id., ~ 21 ). 

NNGa knew that Patrick Desmond's parents and the Drug Court would rely on the false 

representations in choosing to enroll and allow the participation of Patrick in the rehabilitation 

program. (Id., ~ 45). Patrick Desmond's parents and the Drug Court were unaware of the 

falsities ofNNGa's statements and relied upon them in choosing to enroll Patrick Desmond in 

the rehabilitation program. (Id., ~ 46). 

Patrick Desmond arrived at NNGa on September 24, 2007. He enrolled in the Narconon 

program and successfully completed it on or about February 12, 2008, prior to the six month 

treatment period mandated by the Drug Court. (Complaint,~ 27). He then stayed at NNGa as a 

staff member for the housing and sauna programs for the remainder of the six month treatment 

period. (Id.). 
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Patrick Desmond then returned home to Florida. On May 20, 2008, he failed a required 

alcohol test, leading to his being compelled by the Drug Court to return to NNGa. (Id., ~ 28). 

Patrick Desmond returned to NNGa on May 23, 2008. (Complaint,~ 29). On the 

evening of June 10, 2008, Patrick Desmond was drinking beer and vodka with NNGa employees 

and staff members in a staff member's apartment at One Sovereign Place. (Complaint,~ 30). 

After becoming highly intoxicated, Mr. Desmond left the premises with two former NNGa 

students who had announced their intention to attempt to buy heroin. (Id., ~ 31 ). NNGa 

employees and staff members were aware that Patrick Desmond intended to leave for the 

purpose of attempting to buy heroin, but did not intervene to prevent him from doing so. (Id.). 

The NNGa employees and staff members likewise failed to make any timely report to their 

superiors or law enforcement that Mr. Desmond had left the premises. (Id. ). 

Shortly before 2:00a.m. on the morning of June 11, 2008, emergency medical personnel 

responded to a 911 call placed by two former NNGa students from a vehicle stopped on the 

shoulder ofl-285 in DeKalb County. When they arrived at the scene, they found Patrick 

Desmond in cardiopulmonary arrest with no blood pressure or pulse. He was taken to the 

hospital where he was diagnosed with cardiopulmonary arrest secondary to heroin overdose. 

(Complaint,~ 33). Patrick Desmond was pronounced dead at 5:15p.m. on June 11, 2008. (Id., ~ 

34). 

NNGa failed to comply with its licenses from the State of Georgia by providing 

unlicensed housing to Patrick Desmond. (Complaint,~ 37). NNGa allowed and facilitated 

Patrick Desmond's on-going use of alcohol and drugs while in treatment. (Id.). NNGa did not 

provide security or reasonable or adequate supervision or monitoring to ensure that Patrick 

Desmond would not engage in on-going abuse of drugs and alcohol at the housing premises, and 
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that he would not be allowed to freely leave the housing premises at his discretion for the 

purpose of engaging in on-going abuse of drugs and alcohol. (Id., ~~ 32, 37). NNGa did not 

exercise ordinary care in the selection, hiring and retention of its employees. (Id., ~ 37). 

B. Patrick Desmond's Enrollment at NNGa 

In addition to the admitted facts set forth above, the following facts are pertinent to the 

legal arguments made by NNGa in this Motion. These additional facts are not contrary to the 

facts that stand admitted by default. Rather, they supplement those facts. 

Patrick Desmond was a 28 year-old man, suffering no physical or mental disabilities at 

the time of his death. (Plaintiffs' Response to Defendant NNGA's First Requests for Admissions 

to Plaintiffs, hereinafter "Plaintiffs' RF A Responses," 1 ). 

Plaintiffs' original Complaint makes no allegations of any misrepresentation to Patrick 

Desmond by NNGa. Therefore, that fact does not stand admitted by default. 

The undisputed evidence is that Patrick Desmond enrolled at NNGa on September 24, 

2007, following a short stay at Peachford Hospital for detoxification from alcohol. (Plaintiffs' 

RF A Responses, 32 and 33). Mr. Desmond was an adult who knew how to read and write at the 

time of his admission. (!d. at 38). At the time of his enrollment at NNGa, Patrick Desmond 

signed the Narconon of Georgia Admissions and Services Agreement. (Exhibit A).2 That 

Agreement specifically stated: 

Narconon of Georgia is an outpatient drug rehabilitation and 
education facility in the State of Georgia and as such, provides 
drug rehabilitation and education services on a non-residential 
basis. The student agrees to be fully responsible for his or her own 
housing, clothing, meals, and other living incidentals. Narconon 
will provide all materials, supplies and facilities related to the 
delivery of the Narconon program. Any assistance Narconon of 
Georgia provides concerning housing and meals is strictly limited 
to referral to places of business that can provide these services. 

2 The authenticity of this document has been admitted in discovery. (Plaintiffs' RFA Responses, 39). 

- 9 -



Transactions concerning referred services are entirely the student's 
responsibility. 

(Exhibit A; Plaintiffs' RF A Responses, 43 (emphasis added)). 

stated: 

Patrick Desmond also signed a Financial Policy and Agreement Form, which specifically 

Any supportive living arrangements are made with the facility of 
your choice. While Narconon of Georgia may provide a list of 
preferred providers, all financial and living arrangements are 
between the family and the facility of their choice. 

(Exhibit B; Plaintiffs' RF A Responses, 46-4 7). 

Mr. Desmond signed separate documentation with Delgado Development, including a 

Confidentiality Agreement, Sports Activities Waiver, and Recovery Residence Rules Agreement. 

(Plaintiffs' RFA Responses, 49-51). By signing the Rules Agreement, Patrick Desmond 

specifically acknowledged that, "I hereby acknowledge that I have read and fully understand the 

Delgado Development rules of conduct and hereby affix my signature. I realize that if I violate 

these rules I may be required to leave. I further understand and agree that Delgado Development 

offers a supportive environment but I am personally responsible for my actions." (Id. at 53). 

The services provided by NNGa were outlined for Patrick upon his admission: 

Narconon of Georgia is a social education-based alcohol and drug 
rehabilitation program consisting of the following program 
elements and courses: (1) Medical Evaluation and Lab Services 
(by referral); (2) Therapeutic Training Routines (TRs); Learning 
Improvement Course; (4) Communication and Perception Course; 
(5) Ups and Downs in Life Course; (6) Personal Values and 
Integrity Course; (7) Changing Conditions in Life Course; (8) Way 
to Happiness Course; and (9) other program actions as may be 
directed by the Case Supervisor. Some program activities may be 
referred to other facilities. 

(Admissions and Services Agreement, Desmond-D-GA 0806-0807). 

Thus, despite the allegations that are deemed admitted regarding the alleged 
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misrepresentations to his parents and the Drug Court, Mr. Desmond himself was fully advised in 

the course of his enrollment of the nature of the NNGa program as an outpatient facility. In 

other words, Patrick Desmond knew exactly what type of program NNGa was when he enrolled 

there. Indeed, it was Mr. Desmond who asked Allison Riepe to alter the letterhead on the letter 

to his probation officer to remove the word "outpatient" from the letterhead in order to mislead 

the Court. (Deposition of Allison Riepe, hereinafter "Riepe Depo.," p. 144. Upon seeing a 

proposed letter to his probation officer, Mr. Desmond told Ms. Riepe: "I can't send this, I have to 

be in an inpatient place." (Riepe Depo., p. 144). 

After completing the Narconon program successfully, Mr. Desmond returned home in 

April, 2008. Unfortunately, he relapsed, violated the terms of his probation, and returned to 

Narconon on May 23, 2008. (Complaint, ,-r,-r 28-29; Plaintiffs' RFA Responses, 62-63). At the 

time Mr. Desmond made the decision to return to NNGa, he was not relying on any 

representations from anyone. By that time, Mr. Desmond had previously graduated from the 

Narconon program and had lived at the apartment complex located at One Sovereign Place for 

six months. It is undisputed that, during this second admission to the Narconon program, Mr. 

Desmond was fully aware that NNGa was an outpatient facility. 3 

C. Patrick Desmond's Death Due to Heroin Use 

On the evening of June 10, 2008, Mr. Desmond was drinking alcoholic beverages with 

Brad Taylor, admitted by default to be an employee ofNNGa, while at One Sovereign Place. 

(Complaint, ,-r 30; Deposition of Brad Taylor, hereinafter "Taylor Depo.," pp. 86-87). At some 

point that night, he decided to leave to attempt to buy heroin. (ld., ,-r31 ). 

3 The Complaint, which stands admitted by default, contains no allegation of any misrepresentation to Patrick or 
his parents in regard to Patrick's second enrollment at NNGa. Thus, NNGa is not prohibited in this motion from 
raising facts related to the second enrollment. 
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No one from NNGa attempted to restrain Mr. Desmond from leaving the premises, nor 

did anyone call a supervisor or the police. (Complaint, ~ 31 ). According to Taylor, once Mr. 

Desmond decided to leave, there was "no stopping" him. (Taylor Depo., p. 93). Taylor did try 

to persuade Mr. Desmond not to leave the apartments, but acknowledged that Patrick was a 

grown man and was going to do what he wanted to do. (Taylor Depo., pp. 95, 177, 184-185). 

There is no way to stop somebody from doing drugs if they do not want to stop. (Taylor Depo., 

p.185). 

Indeed, Plaintiffs' own expert, Dr. A. Kennison Roy, testified: "I don't know that 

[Taylor] could have done anything to prevent [Patrick] from leaving." (Deposition of Dr. A 

Kennison Roy, hereinafter "Roy Depo.," p. 113).4 Dr. Roy knew of no legal way to physically 

restrain Mr. Desmond under the circumstances. (Roy Depo., pp. 114-115). It is undisputed that, 

once Mr. Desmond left the apartment, there would be no ability to interfere with his behavior. 

(Roy Depo., p. 118). 

Shortly after he left the apartment, Mr. Desmond called Taylor after stopping at an A TM 

and asked if anyone noticed he was gone. Mr. Desmond admonished Taylor to respond to any 

questions about his absence by saying, "You don't know nothing," and he made Taylor promise 

not to tell anyone about his departure. (Taylor Depo., p. 96). 

In the early morning hours of June 11, 2008, Mr. Desmond died as a result of injecting 

heroin. (Deposition of Gerald. T Gowitt, M.D., hereinafter "Gowitt Depo.," pp. 68-69).5 He was 

found by emergency medical personnel in a vehicle on the shoulder of I-285 in 

"cardiopulmonary arrest with no blood pressure or pulse." (Complaint,~ 33). On June 12, 2008, 

Dr. Gerald T. Gowitt, the DeKalb County Medical Examiner, performed an examination of Mr. 

4 The original deposition transcript of Dr. Roy has already been filed with this Court on April 17, 2012. 
5 The original deposition transcript of Dr. Gowitt has already been filed with this Court on Aprill2, 2012. 
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Desmond's body and extensive toxicology tests. During the medical examination, Dr. Gowitt 

noted 20 puncture wounds in the bend of Patrick Desmond's elbow which he believed were 

associated with administration ofheroin. (Gowitt Depo., pp. 54, 58, 71). Dr. Gowitt testified 

that the needle marks had been made within the past 24 hours. (Gowitt Depo., p. 59). 

It is undisputed that Patrick Desmond would not have died had he not ingested heroin. 

(Gowitt Depo., pp. 69-91). According to Dr. Gowitt, Patrick's blood alcohol level alone would 

not have been sufficient to kill him. (Gowitt Depo., pp. 70-71). 

IV. ARGUMENT AND CITATION OF AUTHORITY 

Plaintiffs have asserted three legal causes of action against NNGa in the original 

Complaint: (1) Negligence; (2) Fraud; (3) Civil Conspiracy; and, in the Amended Complaint, a 

fourth cause of action: ( 4) violation of the Georgia Racketeer Influenced and Corrupt 

Organizations ("RICO") Act. As set forth in detail below, each of these causes of action fails as 

a matter of law. 

A. Standard of Review 

1. Judgment on the Pleadings 

In deciding a motion for judgment on the pleadings, the issue is whether the undisputed 

facts appearing from the pleadings entitle the movant to judgment as a matter oflaw. O.C.G.A. 

§ 9-11-12; Cox v. Turner, 268 Ga. App. 305, 601 S.E.2d 728 (2004); Rolling Pin Kitchen 

Emporium, Inc. v. Kaas, 241 Ga. App. 577, 527 S.E.2d 248 (1999). "In deciding whether the 

movant is entitled to judgment as a matter of law, all well-pleaded material allegations of the 

opposing party's pleading are to be taken as true, and all allegations of the moving party which 

have been denied are taken as false. But this applies to factual allegations. The trial court need 

not adopt a party's legal conclusions based on these facts." Rolling Pin Kitchen Emporium, Inc. 
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v. Kaas, 241 Ga. App. at 577 (citations and quotations omitted) (emphasis in original). See also 

O.C.G.A. § 9-ll-12(c); Hewell v. Walton County, 292 Ga. App. 510, 664 S.E.2d 875 (2008). A 

judgment on the pleadings and summary judgment are similar in nature, except that the former 

comes into play "[ w ]here the party moving for judgment on the pleadings does not introduce 

affidavits, depositions, or interrogatories in support of his motion." Cox v. Turner, 268 Ga. App. 

305, 305, 601 S.E.2d 728 (2004). 

2. Summary Judgment 

"To prevail at summary judgment under OCGA § 9-11-56, the moving party must 

demonstrate that there is no genuine issue of material fact and that the undisputed facts, viewed 

in the light most favorable to the nonmoving party, warrant judgment as a matter of law. A 

defendant may do this by showing the court that the documents, affidavits, depositions and other 

evidence in the record reveal that there is no evidence sufficient to create a jury issue on at least 

one essential element of plaintiffs case .... A defendant who will not bear the burden of proof 

at trial need not affirmatively disprove the non-moving party's case; instead, the burden on the 

moving party may be discharged by pointing out by reference to the affidavits, depositions and 

other documents in the record that there is an absence of evidence to support the non-moving 

party's case. If the moving party discharges this burden, the nonmoving party cannot rest on its 

pleadings, but rather must point to specific evidence giving rise to a triable issue." Lau 's Corp., 

Inc. v. Haskins, 261 Ga. 491,495 (1991) (citations omitted), abrogated by Robinson v. Kroger 

Co., 268 Ga. 735 (1997). 

B. Plaintiffs' Causes of Action for Negligence Against NNGa 

The allegations of negligence against NNGa in the original complaint (Paragraphs 35-38) 

can be boiled down to two claims: (1) NNGa negligently supervised Patrick Desmond while he 

was at One Sovereign Place, thereby allowing or facilitating his consumption of alcohol while on 

- 14-



the premises; and (2) NNGa was negligent in failing to stop Mr. Desmond from leaving the 

premises to buy heroin. 

1. Plaintiffs' Complaint affirmatively alleges facts which establish as a matter of law 
that an award to Plaintiffs is against public policy. 

The Order striking NNGa's Answer means that NNGa is deemed to have admitted that it 

did not exercise ordinary care in supervising Patrick Desmond. However, the Complaint has not 

pled any facts which support the conclusory allegations that NNGa's negligence was the 

proximate cause of Patrick Desmond's death. Instead, the Complaint alleges only that Patrick 

Desmond died due to cardiopulmonary arrest secondary to heroin overdose. (Complaint,~ 33). 

On its face, Plaintiffs' Complaint fails to state actionable negligence. Plaintiffs cannot 

recover in default or otherwise where the cause of action does not exist and/or is barred by public 

policy. Bridges v. Wooten, 305 Ga. App. 682, 700 S.E.2d 678 (2010); Grand v. Hope, 274 Ga. 

App. 626, 617 S.E.2d 593 (2005). Georgia has long prohibited recovery in tort for injuries 

sustained by an intoxicated person as a result of their own intoxication. "The common law rule 

was that no tort cause of action arose against one who furnished intoxicating liquor to a person 

who thereby voluntarily became intoxicated and in consequence of such intoxication injured 

himself or another." Ihesiaba v. Pelletier, 214 Ga. App. 721,723,448 S.E.2d 920 (1994). 

In Henry Grady Hotel Co. v. Sturgis, 70 Ga. App. 379, 28 S.E.2d 329 (1943), the plaintiff 

widower sought to hold the defendant hotel liable for her husband's death that occurred when he 

could not remove himself from the flow of scalding water in a shower due to his intoxicated 

state. The plaintiff in Sturgis presented evidence that the defendant hotel provided her husband 

with continued access to whiskey, despite knowledge that he was already excessively inebriated. 

The Court of Appeals held that there could be no recovery under those facts: 

At common law there was no right of recovery for selling or 
furnishing intoxicating liquor to an intoxicated person. Whatever 
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/d. at 385-386. 

the reasons for such a rule, and whether we agree or disagree with 
them, the courts have no authority to grant recoveries or authorize 
actions unknown to the common law. That is a matter for the 
legislature. 

Consistent with the long-standing law in Georgia that recoveries contrary to the common 

law are a matter for the legislature, a very limited and inapplicable exception to the common law 

was created by the legislature when it enacted the Dram Shop Act. In drafting this piece of 

legislation, the Georgia legislature reaffirmed the public policy of Georgia that prohibits the 

cause action asserted by Plaintiffs here: 

The General Assembly finds and declares that the consumption of 
alcoholic beverages, rather than the sale or furnishing or serving of 
such beverages, is the proximate cause of any injury, including 
death and property damage, inflicted by an intoxicated person upon 
himself or upon another person except as otherwise provided in 
subsection (b) of this Code section. 6 

O.C.G.A. § 51-1-40(a), emphasis supplied. 

"A person who sells, furnishes, or serves alcoholic beverages to a person of lawful 

drinking age shall not thereby become liable for injury, death, or damage caused by or 

resulting from the intoxication of such person. O.C.G.A. § 51-1-40(b) (emphasis added). The 

Act goes on to state that under no circumstance can the consumer of alcoholic beverages 

recover from the provider of such alcoholic beverages for injuries or damages suffered by the 

consumer. O.C.G.A. § 51-1-40(b). 

The Dram Shop Act provides the exclusive remedy for persons seeking to recover for 

injuries sustained as the result of the consumption of alcohol. Kappa Sigma Int 'l Fraternity v. 

Tootle, 221 Ga. App. 890,473 S.E.2d 213 (1996). The nature ofthe cause of action is irrelevant 

because "[a] provider of alcoholic beverages is insulated from liability" except as provided in the 

6 The limited exceptions to this rule do not apply here. 
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Act. !d. at 894. Quite simply, Georgia's public policy prohibits recovery for injuries arising 

from the consumption of alcohol, except in very limited circumstances (as set forth in the Act) 

that do not apply here. 

In Solley v. Mullins Trucking Co., Inc., 301 Ga. App. 565, 687 S.E.2d 924 (2009), the 

plaintiff sought to hold the defendant trucking company liable for an assault committed against 

her by its employee/owner after becoming intoxicated at a company-sponsored party. Similar to 

the allegations in the case at bar, the plaintiff in Solley alleged that the trucking company was 

negligent in making alcohol available to the employee and in failing to stop a dangerous activity 

of which it was aware. The Court of Appeals affirmed summary judgment for the defendant 

based upon the public policy reflected in the Dram Shop Act. In so holding, the Court of 

Appeals rejected the plaintiffs effort to circumvent this law by couching her cause of action as 

of "failure to stop a dangerous activity": 

!d. at 566-567. 

Specifically, Solley argues that Mullins Trucking owed her a duty 
analogous to a premises owner's duty to protect a licensee from the 
reasonably anticipated misconduct of another. However, the 
dangerous activity that Mullins Trucking failed to stop was the 
serving of alcohol to Jimmy despite being aware of the danger that 
doing so posed to Solley ... In subsection (a) of [OCGA § 51-1-
40], the General Assembly declared that the consumption of 
alcoholic beverages, rather than the sale or furnishing or serving of 
such beverages, is the proximate cause of any injury, including 
death and property damage, inflicted by an intoxicated person upon 
himself or upon another person, except as otherwise provided in 
subsection (b) of this Code section. 

Similar to the fact pattern in Solley, Plaintiffs seek to impose liability against NNGa for 

either directly providing alcohol to Patrick Desmond or failing to prevent him from consuming 

alcohol. Such a cause of action does not exist at common law and is barred by the unequivocal 

public policy of this State. 
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Mr. Desmond died as a result of injecting heroin. There is no allegation that NNGa 

provided Mr. Desmond with the illegal heroin or that any employee ofNNGa was in any way 

involved in Mr. Desmond's injection of heroin. However, even if there was such evidence, the 

public policy bar to such a claim remains the same. While the Dram Shop Act and the public 

policy that underlies it do not specifically address illegal drugs, there is no rational argument that 

the public policy behind this statute does not likewise extend to persons who suffer injuries or 

damages as the result of their own consumption of illegal drugs. 

This appears to be a case of first impression in Georgia, with no known decisions in 

Georgia discussing the ability or lack therefore to recover for wrongful death or other personal 

injuries arising from the injured person's decision to use illegal drugs. However, cases from 

other jurisdictions have refused to allow recovery under similar facts. Consistent with Georgia's 

law regarding recovery for injuries arising from alcohol consumption, these courts have held that 

no such cause of action existed at common law and is barred by public policy. Thus, for 

example, in Orzel v. Scott Drug Company, 449 Mich. 550, 537 N.W.2d 208 (Mich. 1995), the 

Michigan Supreme Court rejected on public policy grounds the claims of a plaintiff who had 

sued a pharmacist for negligently providing him with prescriptions for a controlled substance, to 

which he became addicted. The Court explained: 

First, by making relief potentially available for wrongdoers, courts 
in effect would condone and encourage illegal conduct. Second, 
some wrongdoers would be able to receive a profit or 
compensation as a result of their illegal acts. Third, and related to 
the two previously mentioned results, the public would view the 
legal system as a mockery of justice. Fourth, and finally, 
wrongdoers would be able to shift much of the responsibility for 
their illegal acts to other parties. 

!d. at 213 (citations omitted). The court held that, even when a plaintiff seeks only compensation, 

rather than profit, the plaintiff should not be able to recover based upon his illegal acts. !d. 
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Similarly, in Pappas v. Clark, 494 N.W.2d 245 (Iowa App. 1992), the Court of Appeals 

of Iowa affinned summary judgment for the defendants on a cause of action arising from the 

death of the plaintiffs husband from a cocaine overdose. The plaintiff alleged negligence 

against the defendants (a doctor and pharmacist) for failure to treat her husband's addiction 

(against the doctor) and failure to report fraudulent prescriptions used by her husband to access 

drugs (against the pharmacist). The appellate court agreed with the trial court that the plaintiff's 

"claims are barred by the public policy of the State oflowa which generally denies relief to those 

injured in whole or in part because of their own illegal acts." !d. at 247. 

NNGa is not aware of any legal authority that establishes a cause of action for negligence 

arising from one's own use of an illegal drug. To the contrary, the analogous case law related to 

injuries arising from the consumption of alcohol suggests that no such cause of action exists in 

the common law. Thus, unless there is a statute specifically authorizing the recovery sought here 

-and there is none- Plaintiffs' claim fails as a matter of law. Henry Grady Hotel Co. v. Sturgis, 

supra. 

In light of this Court's November 5, 2012 Order, NNGa is bound by the well-pled facts of 

the Complaint and does not challenge those facts in making this argument. However, default 

cannot operate to allow a recovery that is not otherwise allowed under the law. Bridges v. 

Wooten, 305 Ga. App. 682, 700 S.E.2d 678 (2010); Grand v. Hope, 274 Ga. App. 626, 617 

S.E.2d 593 (2005). Both the well-established case law and statutory authority set forth by the 

Georgia legislature reflect the long-standing public policy that persons who make the decision to 

consume alcohol (or illegal drugs) and inflict harm upon themselves cannot as a matter of law 

recover from third-parties for their resulting injuries. To allow Plaintiffs to recover against 

NNGa for Patrick Desmond's self-inflicted, illegal drug overdose would reward his criminal 
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conduct and is wholly inconsistent with Georgia's public policy. 

Therefore, summary judgment in favor ofNNGa is required by Georgia public policy. 

2. Plaintiffs' negligence claim also fails because NNGa had no legal duty or right to 
prevent Mr. Desmond from leaving the premises. 

In addition to being barred by public policy, Plaintiffs' negligence cause of action cannot 

be sustained because NNGa had no legal right to prevent Mr. Desmond from leaving the 

apartment at One Sovereign Place on the night of June 10, 2008. NNGa cannot be held liable for 

failing to do something that it had no legal right to do: restrain Patrick Desmond. 

In order to sustain a claim for negligence, Plaintiffs are required to show the required 

elements: (1) duty; (2) breach; (3) causation; and (4) damages. Wallace v. State Farm Fire & 

Cas. Co., 247 Ga. App. 95, 539 S.E.2d 509 (2000). Legal duty is an issue oflaw and erroneous 

legal conclusions cannot be admitted by default. Fink v. Dodd, 286 Ga. App. 363, 649 S.E.2d 

359 (2007). The issue of duty owed is one oflaw --not fact-- that can only be decided by the 

Court. "(W)hat duty a defendant owed a plaintiff is ... a policy problem-- a matter oflaw." 

Strickland v. Vaughn, 221 Ga. App. 636, 637,472 S.E.2d 159 (1996). Murray v. Georgia Dept. 

of Transportation, 284 Ga. App. 263, 272, 644 S.E.2d 290 (2007) ("Whether or not a legal duty 

exists is a question of law for the court."); Lawson v. Entech Enterprises, Inc., 294 Ga. App. 305, 

669 S.E.2d 211 (2008) (same). Where no duty exists to act or refrain from acting, there can be 

no issue of liability irrespective of the factual allegations. Adler's Package Shop v. Parker, 190 

Ga. App. 68, 72, 378 S.E.2d 323 (1989). 

The decision in Strickland, supra, presents a factually analogous situation. The 

Stricklands' child was killed in a motor vehicle accident between the car in which he was a 

passenger and the vehicle driven by Wilson. Wilson was driving without a license and under the 

influence of alcohol. Following Wilson's arrest as a habitual violator and related impoundment 
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of his vehicle, Gaines agreed to store Wilson's vehicle while he was in jail. Vaughn, a police 

officer, released the vehicle to Gaines for storage. After his release from jail, Wilson asked for 

possession of his vehicle from Gaines. Knowing that Wilson had no license or insurance, Gaines 

suggested that Wilson have a relative retrieve the vehicle. Wilson agreed instead to have the 

vehicle towed to his home. However, contrary to the agreement, Wilson removed the vehicle 

while Gaines was away and 27 days later he was involved in the collision that resulted in the 

death of the Stricklands' child. Strickland, 221 Ga. App. at 636. The Stricklands sued Wilson, 

Gaines and Vaughn, alleging "it was foreseeable that when Vaughn released the vehicle to 

Gaines, Wilson would obtain the vehicle, drive it while intoxicated, and cause a collision. Id. at 

636-637. Summary judgment was granted to Vaughn and the Stricklands appealed. !d. 

The issue addressed by the Court of Appeals was whether Vaughn owed any duty to 

prevent Wilson from taking possession of his vehicle given his history of driving while 

intoxicated. Strickland, 221 Ga. App. at 63 7. The appellate court noted that the issue of duty 

was one of law that is to be decided by the courts. !d. In affirming summary judgment for 

Vaughn, the appellate court went on to hold that not only did Vaughn have no duty to keep 

Wilson from possessing and subsequently driving the vehicle, he had no right to do so. In fact, 

Vaughn could have been held liable in tort for depriving Wilson ofhis property. !d. Thus, the 

Court of Appeals rejected as without support in Georgia law the argument that "Vaughn had a 

duty to retain indefinitely the property of another without statutory authority to do so." Id. at 

639. 

The instant case presents a similar issue: Can NNGa be held civilly liable for its failure to 

physically restrain Patrick Desmond, thereby preventing his use of heroin and subsequent death? 

As in Strickland, the relevant law here dictates that there can be no such cause of action because 
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NNGa had no right to restrain Patrick Desmond, much less a legal duty to do so. 

There is no legal authority in Georgia to support the theory that NNGa had the legal right 

to restrain Mr. Desmond and ensure that he not leave. There is no legal right to do so at common 

law. There is no right to do so in the agreement between Mr. Desmond and NNGa. And there 

certainly is no right to do so contained in the regulations promulgated by Georgia's Department 

of Human Services regarding Drug Abuse Treatment and Education Programs. 

Even assuming NNGa was a "residential" drug and alcohol treatment program, DHR's 

regulations governing those facilities refute any such duty to restrain patients, even when they 

are truly "in-patient" at a "residential" program. Georgia's regulations provide for two types of 

residential programs, with the most restrictive being the Residential Sub-Acute Detoxification 

Programs. A "Residential Sub-Acute Detoxification Program" is "a residential program for drug 

dependent person which includes the medical management and other support for processes 

associated with the physical withdrawal from drugs in a residential setting, staffed by 

professional and paraprofessional persons, which is not in a licensed hospital or approved ERET 

facility." Ga. Rules & Reg. § 290-4-2-.03(t). This type of facility is geared towards persons 

with "significant substance abuse impairment" and who have not progressed in less intensive 

settings or who require a highly structured environment. Ga. Rules & Reg. § 290-4-2-.20. 

Despite being the highest and most restrictive level of residential program defined under the 

rules, there is no requirement of 24 hour monitoring or authority for physical restraint of an 

individual. Instead, the rules contemplate that a client may not be present at the facility at all 

times and only call for "safe supervision of clients whenever clients are present." I d. at (c) 

(emphasis added). 

Consistent with the limited supervision called for under the regulations, Plaintiffs' 
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Complaint only alleges that NNGa had an obligation to monitor Patrick Desmond while he was 

physically present at One Sovereign Place. (Complaint,~ 25). Plaintiffs' own expert has 

testified that there was nothing Narconon could have done to prevent Mr. Desmond from leaving 

One Sovereign Place and that he knows of no legal way that he could have been restrained. (Roy 

Depo., pp. 114- 115). 

The regulations that protect the rights of persons participating in residential programs in 

Georgia explicitly recognize that clients cannot be restrained. Such persons are not to be 

deprived of any civil, political, personal, or property right. Ga. Rules & Reg. § 290-4-9-

.02(l)(a).7 The client shall have the right to converse privately, see visitors, exercise civil, 

political, personal and property rights, and to pursue employment, education and religious 

expression. Ga. Rules & Reg. § 290-4-9-.02(l)(d). Consistent with the testimony of Plaintiffs' 

expert, the use of physical restraints on such persons is prohibited. Ga. Rules & Reg. § 290-4-9-

.02(1 )(f)(l ). 

In fact, not only did NNGa lack the right to prevent Mr. Desmond from leaving housing, 

it could have been held civilly liable for a violation of this 28 year-old man's personal liberties if 

efforts had been made to physically restrain him. Kendrick v. Metropolitan Psychiatric Center, 

158 Ga. App. 839, 282 S.E.2d 361 (1981) (finding potential liability for infringement upon 

personal liberties of patient related to forceable confinement in a drug treatment facility). 

Thus, under the very regulations that Plaintiffs argue governed NNGa, it had no legal 

right to physically restrain Mr. Desmond or prevent him from walking out of the apartment on 

the night of June 1Oth. There is absolutely no authority supporting the legal duty NNGa is 

alleged to have breached in failing to restrain Mr. Desmond. Even in the face of the default, 

7 This regulation applies to person treated under a variety of chapters in Title 37 of the Code of Georgia, including 
Chapter 7 which pertains to persons in drug treatment or rehabilitation facilities. Ga. Rules & Reg. § 290-4-9-
.01(1). 
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NNGa cannot be held liable for failing to do something it was prohibited from doing. Georgia 

law does not impose this duty; it prohibits it. For this reason, even with the admissions of fact by 

default, Plaintiffs' negligence claim fails as a matter of law. 

3. Plaintiffs' cause of action for negligence also fails due to lack of proximate cause. 

Causation is an essential element all negligence cases, including this one. Post 

Properties, Inc. v. Doe, 230 Ga. App. 34, 39, 495 S.E.2d 573 (1997) (emphasis added), citing 

Niles v. Bd. ofRegents, etc., ofGa., 222 Ga. App. 59, 61,473 S.E.2d 173 (1996). Plaintiffs are 

required "to introduce evidence which affords a reasonable basis for the conclusion that it is 

more likely than not that the defendant was a cause in fact of the result." !d. "A mere possibility 

of such causation is not enough; and when the matter remains one of pure speculation or 

conjecture, or the probabilities are at best evenly balanced, it becomes the duty of the court to 

grant summary judgment for the defendant." Denson Heating & Air Conditioning Co. v. 

Oglesby, 266 Ga. App. 147, 148, 596 S.E2d 685 (2004). 

Plaintiffs' Complaint contains only a conclusory allegation of proximate cause. (Original 

Complaint,~~ 38, 41 and 47). No facts are alleged to attempt to establish proximate cause. For 

example, there is no allegation ofhow Brad Taylor alerting a supervisor or law enforcement that 

Mr. Desmond had left the premises could have changed what occurred. Such allegation, had it 

been made, would be entirely speculative. However, the allegation has not even been made, and 

there are no facts alleged in the original Complaint that stand admitted to establish proximate 

cause. Under the circumstances of this case, a naked allegation of proximate cause, without 

supporting facts, is plainly a "conc1usory allegation" that is not binding on a defendant in a 

default situation. The Court is obligated to determine whether the allegations that stand admitted 

by default authorize the recovery sought without further proof. EnduraCare Therapy Mgmt. v. 

Drake, 298 Ga. App. 809, 681 S.E.2d 168 (2009) (holding that forced inferences and erroneous 
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conclusions of law contained in complaint are not treated as true in default, and mere conclusory 

allegations of complaint do not establish liability by default); Standridge v. Spillers, 263 Ga. 

App. 401, 587 S.E.2d 862 (2003) (affirming trial courts denial of judgment in favor of plaintiff 

where defendant was in default because the admitted factual allegations did not support the 

conclusory allegation necessary to enter judgment). Here, the well-pled facts are insufficient to 

show the requisite causal connection. 

"An inference [of proximate cause] cannot be based upon evidence which is too uncertain 

or speculative or which raises merely a conjecture or possibility." Garrett v. Wallace Oil Co., 

271 Ga. App. 30, 608 S.E.2d 693 (2004). Denson Heating, 266 Ga. App. at 148 ("Although an 

opposing party is entitled to the benefit of reasonable inferences, an inference cannot be based on 

mere conjecture or probability, or on evidence that is too uncertain or speculative."). 

In Miranda v. Fulton DeKalb Hospital Authority, 284 Ga. App. 203, 644 S.E.2d 164 

(2007), the parents of a patient who escaped from Grady Hospital and committed suicide the next 

day in North Carolina filed a wrongful death action alleging the hospital and its physicians failed 

to keep a sufficient watch on the patient. Plaintiffs' expert testified that although continuous 

monitoring would have made escape "less probable" and "much more difficult," he could not say 

that even with continuous monitoring, the deceased would not have escaped. Id. at 206. Based 

on this testimony, the trial court entered directed verdict for the defendants and the Court of 

Appeals affirmed, holding that as a matter of law, the alleged lack of continuous monitoring was 

too remote to be the proximate cause of the suicide. Id. See also Morris v. Baxter, 225 Ga. App. 

186, 483 S.E.2d 650 (even though defendant knew that decedent was schizophrenic, summary 

judgment was proper because causal connection between defendant leaving his loaded rifle in 

plain view in his bedroom and decedent's use of the rifle to commit suicide was "too remote" as 
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matter of law). 

The instant case is directly on point with the decision in Miranda, supra. NNGa had no 

right to physically restrain this 28 year-old man. The Court is left with pure speculation, not 

even fleshed out as a theory in the Complaint, of how lesser efforts to deter Mr. Desmond who, 

according to Brad Taylor, was unstoppable, would have produced a different outcome. Plaintiffs 

have simply failed to state an actionable claim for negligence under their varied theories of 

negligent supervision. 

The causal link between failure to report Mr. Desmond's departure from the premises to 

the authorities and his death is also uncertain and unproven. There is no evidence that reporting 

by Brad Taylor would have resulted in any action by his superiors or law enforcement that 

would, in turn, have resulted in locating Mr. Desmond or preventing him from taking a fatal dose 

of heroin. At best, Plaintiffs can argue that some reporting might have resulted in a different 

outcome. However, no facts are alleged in the Complaint (or admitted by the striking of the 

Answer) that identify even a possible chain of events that would have prevented Patrick 

Desmond's death, nor does the evidence in the record do so. Where the circumstances of the 

case are such that the only argument is that had the defendant fulfilled its alleged duty, it might 

have altered the outcome, then there is no proximate cause and the plaintiffs claim necessarily 

fails as too speculative. Villareal v. TGM Eagle's Pointe, Inc., 249 Ga. App. 147, 547 S.E.2d 

351 (2001). Where the evidence shows only that some action by a defendant might have 

changed the outcome, the inference is based upon speculation and, as such, "it is without 

evidentiary value." Ogletree v. Navistar International Transportation Corp., 245 Ga. App. 1, 6, 

535 S.E.2d 545 (2000). "[N]o inference of fact may be drawn from a premise which is wholly 

uncertain." !d. 
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The decision in La Petite Academy, Inc. v. Turner, 247 Ga. App. 360, 543 S.E.2d 393 

(2000), further illustrates this point. The Turners sued La Petite for injuries sustained by their 

child, Tahri, when he fell off of a tricycle that he was riding while under the supervision of the 

defendant. The trial court denied summary judgment, which was reversed on appeal. The Court 

of Appeals held that the element of proximate cause was too speculative for recovery: 

Id. at 362-363. 

The Turners further allege that Roque [La Petite employee] was 
inadequately trained and that Tahri's classroom was understaffed. 
Even assuming, as we do for purposes of summary judgment, that 
these allegations are true, it does not follow that the defendants are 
liable for negligence. There must be a causal link between the 
alleged breach of duty and the injury caused, and defendants fail to 
show how lack of training or understaffing caused Tahri's injury. 

The Turners argue that, if another teacher had been present, Roque 
would have been able to "lure" Tahri back to the group. Roque 
acknowledges that, had another teacher been present, she "could 
have" gone to Tahri and attempted to bring him into the group. 
Whether Roque actually would have forced Tahri to rejoin the 
group, however, is mere speculation. When the matter remains 
one of pure speculation or conjecture, ... it becomes the duty of 
the trial court to grant summary judgment for the defendants. 

Plaintiffs' cause of action for negligence is based upon unreasonable and speculative 

inferences, such that judgment should be entered in favor ofNNGa. There are no factual 

allegations in Plaintiffs' original Complaint to establish proximate cause; only a blanket 

allegation that requires forced and speculative inferences which are not sufficient under Georgia 

law. Looking outside of the Complaint, there is no evidence in the record that removes the 

element of proximate cause from the realm of rank speculation. To the contrary, Plaintiffs' own 

expert concedes the speculation involved in the allegation that additional action by NNGa would 

have prevented Mr. Desmond's death. (Roy Depo., p. 119). As a matter oflaw, Plaintiffs' 
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cannot recover in negligence based on lack of evidence of proximate cause. 

C. Plaintiffs' cause of action for fraud is factually unsupported and legally insufficient 
because there is no allegation that Patrick Desmond relied upon any material 
misrepresentation made by NNGa. 

In order to sustain a claim for fraud, Plaintiffs must establish the following elements: 

"(1) false representation by a defendant, (2) scienter, (3) intent to induce the plaintiff to act or 

refrain from acting, (4) justifiable reliance by the plaintiff, and (5) resulting damage to the 

plaintiff." Martin v. Ctr. Pointe Invs., Inc., 310 Ga. App. 253, 256-257, 712 S.E.2d 638 (2011). 

Again, Narconon emphasizes that it is fully aware of the implications of the Court's Order of 

November 5, 2012 and that the well-pled facts of the Complaint stand admitted in default as a 

result of that Order. Relative to the cause of action for fraud, the following facts are admitted: 

(1) Narconon made false representations to Plaintiffs that it was a residential facility with 24-

hour close supervision and monitoring (Complaint,~ 42); (2) Narconon knew these 

representations to be false (Id., ~ 44); (3) Narconon knew that Plaintiffs would rely on the 

representations (Id., ~ 45); and, (4) Plaintiffs were unaware of the falsity of these representations 

and relied on them in choosing to enroll Patrick at Narconon (Id., ~46). 

What the Complaint does not allege, however, is that NNGa made any misrepresentations 

to Patrick Desmond himself; that he relied on any misrepresentation; or that if he had relied on a 

any misrepresentation that his reliance was justified. The default resulting from the Court's 

Order ofNovember 5, 2012, "does not preclude [NNGa] from showing that under the facts as 

deemed admitted, no claim existed which would allow [Plaintiffs] to recover." Servicemaster 

Co., L.P. v. Martin, 252 Ga. App. 751, 753, 556 S.E.2d 517 (2001). See also, Fink v. Dodd, 

supra. Plaintiffs' Complaint fails to state a cause of action in fraud for damages arising from the 

death of Patrick Desmond. 

A suit for wrongful death is derivative to the decedent's right of action. Smith v. Rowell, 
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176 Ga. App. 100, 101, 335 S.E.2d 461, 462 (1985). A survivor cannot recover for the 

decedent's wrongful death if the decedent could not have recovered in his own right. !d. 

Although it is true that the action created by the wrongful death 
statute is different from the cause of action which the decedent 
would have possessed had he lived, any defense which would have 
been good against the decedent is good against his representatives 
in a wrongful death action. Thus, no recovery could be had unless 
the deceased in his lifetime could have maintained an action for 
damages for the injury to him, and any defenses good as against 
the deceased would be good as against the action brought by the 
beneficiaries. 

Mowell v. Marks, 269 Ga. App. 147, 149-50, 603 S.E.2d 702, 704 (2004) (holding that parents 

could not recover for wrongful death of child who was killed in car accident while driving under 

the influence of alcohol because the Dram Shop Act specifically prohibited recovery by the 

person who consumed the alcohol). 

Thus, the pertinent analysis on the cause of action for fraud causing Patrick Desmond's 

death is not whether his parents were misled, but whether Patrick Desmond himself was the 

subject of fraud. Plaintiffs' Complaint is devoid of evidence supporting a claim of fraud as to 

Patrick Desmond. 

"The elements essential to an action in tort for fraud are: (1) false representation by a 

defendant, (2) scienter, (3) intent to induce the plaintiff to act or refrain from acting, 

(4) justifiable reliance by the plaintiff, and (5) resulting damage to the plaintiff." Martin v. Ctr. 

Pointe Invs., Inc., 310 Ga. App. 253,256-257, 712 S.E.2d 638 (2011). To recover in fraud, each 

of these elements must be shown. 

The decision in Moore v. Florida Rock & Tank Lines, Inc., 183 Ga. App. 520, 359 S.E.2d 

356 (1987), and its subsequent appeal to the Georgia Supreme Court in Florida Rock & Tank 

Lines, Inc. v. Moore, 258 Ga. 106, 365 S.E.2d 836 (1988), provide a thorough analysis ofthe 

issue before the Court on this motion. In brief, Moore was alleged to have defrauded Florida 
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Rock by securing an agreement with a third-party, Exxon, to pay for gasoline at a later date. 

Moore failed to make the payment as promised, resulting in a claim of indemnity by Exxon 

against Florida Rock, pursuant to which Florida Rock was forced to make the payment to Exxon. 

Florida Rock then sued Moore in fraud, alleging that Moore intentionally misrepresented his 

intent to pay Exxon, resulting in the damage to Florida Rock. Moore, 183 Ga. App. at 520-521. 

A judgment in favor of Florida Rock was entered at the trial court level. Id. at 520. 

The Court of Appeals reversed the judgment, finding that Florida Rock had not proven a 

cause of action for fraud because, while there was evidence of a misrepresentation by Moore to 

Exxon, there was no evidence of any misrepresentation to Florida Rock. Moore, 183 Ga. App. at 

521-523 (internal citations omitted). The Supreme Court of Georgia granted certiorari on the 

issue of whether "actionable fraud must be based upon a misrepresentation made to the 

defrauded party, and relied upon by the defrauded party." Florida Rock & Tank Lines, Inc. v. 

Moore, 258 Ga. 106, 107, 365 S.E.2d 836 (1988) (emphasis in original). The Supreme Court 

reversed the Court of Appeals, defining the limits for recovery in fraud where the alleged 

misrepresentation is made to someone other than the injured party: 

We hold that the requirement of reliance is satisfied where (as in 
this case) A, having as his objective to defraud C, and knowing 
that C will rely upon B, fraudulently induces B to act in some 
manner on which C relies, and whereby A's purpose of defrauding 
Cis accomplished. 

!d. at 107. In support of its holding, the Supreme Court of Georgia noted the Restatement of 

Torts (2d) § 533, which provides that "[t]he maker of a fraudulent misrepresentation is subject to 

liability for pecuniary loss to another who acts in justifiable reliance upon it if the 

misrepresentation, although not made directly to the other, is made to a third person and the 

maker intends or has reason to expect that its terms will be repeated or its substance 

communicated to the other, and that it will influence his conduct in the transaction or type of 
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transaction involved." I d. at 106 (emphasis added). Pyle v. Pyle, 243 Ga. App. 398, 531 S .E.2d 

738 (2000) (affinning summary judgment for defendant on fraud claim because actionable fraud 

must be based upon misrepresentation made to or relied upon by the defrauded party rather than 

some third party). 

Therefore, in order to properly plead a cause of action for fraud, Plaintiffs must have 

alleged that the injured party- their 28 year-old son, Patrick Desmond- reasonably relied upon 

a misrepresentation by NNGa. Plaintiffs have failed to properly plead fraud, warranting an 

judgment on the pleadings in favor ofNNGa. There is no allegation that any misrepresentations 

were made to Patrick Desmond himself regarding the nature ofNNGa's program, nor is there 

any allegation that he relied upon the alleged misrepresentations to his parents. Further, there is 

no allegation that Patrick Desmond justifiably relied on any misrepresentation by NNGa. 

Plaintiffs have simply failed to plead in their Complaint facts that support any of the elements of 

actionable fraud. 

While the Court need not go any further to enter judgment in favor ofNNGa on 

Plaintiffs' fraud count, it is worth noting that this pleading defect cannot be cured by Plaintiffs 

because the undisputed evidence in this case conclusively bars any argument that any 

misrepresentation was made to Patrick Desmond that was justifiably relied upon by him. Mr. 

Desmond himself was fully aware that NNGa was an outpatient facility. The undisputed fact in 

this case is that Patrick Desmond himself initiated the purported fraud upon the Drug Court and 

his parents when he told Alison Riepe that he could not submit Narconon paperwork to the Drug 

Court because it indicated it was an outpatient facility. (Riepe Depo., p. 144). It is 

inconceivable that a person who is part and parcel of the alleged fraud can then sue for damages 

when he is purportedly injured as a result of that fraud! 
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Moreover, even if Patrick Desmond somehow was aware ofthe alleged 

misrepresentations to his parents, he could not, as a matter of law, have reasonably relied upon 

such misrepresentations. "In order to prove the fourth element of justifiable reliance, a party 

must show that he exercised his duty of due diligence." Id. at 257. It is insufficient to merely 

allege justifiable reliance. Instead, a party must prove justifiable reliance through evidence that 

he exercised his duty of due diligence. Fowler v. Overby, 223 Ga. App. 803, 803-804, 478 

S.E.2d 919 (1996). The issue of whether a plaintiff has exercised due diligence is properly 

decided as a matter of law where the evidence is clear that the plaintiff failed in this duty. !d. at 

804. Here, Patrick Desmond himself had knowledge of alleged falsity that renders any reliance 

by him umeasonable as a matter oflaw. 

Simmons v. Wooten, 241 Ga. 518, 246 S.E.2d 639 (1978), is directly on point. The 

plaintif£'land-buyer alleged a cause of action for fraud based upon an alleged misrepresentation 

by the defendant/ grantor regarding the size of a piece of land. The Supreme Court of Georgia 

affirmed summary judgment for the defendant/grantor on the ground that the plaintiff failed to 

exercise proper diligence as a matter of law. The Court noted that, while the question of due 

diligence is ordinarily for the jury, where the evidence clearly shows the plaintiff failed to use 

even the slightest diligence to discover the fraud, the cause of action fails as a matter oflaw. Id. 

at 520. Despite claiming not to know the true size of the property at issue, the evidence in 

Simmons showed that: the plaintiff hired a surveyor to make a survey of the property; the 

plaintiff was shown the actual boundary lines on the ground; and, he signed various documents 

in connection with the transfer of property that contained the accurate, smaller acreage and he 

raised no objection to the same. !d. at 520-521. Because the plaintiffhad or should have had 

knowledge of the truth or falsity of the alleged representation, he was prevented from recovery in 
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fraud as a matter oflaw. Id. See also Jegadeesh v. Ryan, 293 Ga. App. 341, 667 S.E.2d 105 

(2008) (fraud claim arising from leaks in home purchased from defendants cannot be sustained 

as a matter of law where plaintiffs inspection prior to closing revealed water intrusion in home); 

Turnbull v. Northside Hosp., 220 Ga. App. 883, 470 S.E.2d 464 (1996) (affirming summary 

judgment on fraud claim where evidence showed that plaintiff was told information contrary to 

the alleged misrepresentation that formed the basis ofher claim); El-Amin v. Nalley Motor 

Trucks, 215 Ga. App. 509,451 S.E.2d 61 (1994) (affirming summary judgment for seller on 

fraud claim related to alleged misrepresentation of mileage on used car where odometer 

disclosure statement clearly stated that the odometer was incorrect and the buyer admitted that 

the seller had told him that he did not know the correct mileage on the vehicle). 

Even if Patrick Desmond relied upon some misrepresentation made before his enrollment 

-- which is wholly unsupported by the record or any allegation in the Complaint -- he was made 

fully aware of the true situation when he signed various documents upon his enrollment almost 

nine months before his death. The enrollment documents plainly state that NNGa is an 

outpatient facility that provides drug rehabilitation and educational services in a non-residential 

setting. The documents further state that, while NNGa may recommend certain housing, he was 

free to chose other housing. Mr. Desmond also signed documents acknowledging that Delgado 

Development (the housing he chose to stay in) offers a supportive environment but that he was 

personally responsible for his own actions. 

Additionally, Mr. Desmond's death occurred during his second stint in the program! 

There is absolutely no evidence or even an allegation that Patrick Desmond (or his parents, for 

that matter) were relying on any representations by NNGa when he decided to return for a 

second effort at rehabilitation. By that time, Mr. Desmond had previously graduated from the 
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NNGa program, had lived at the housing facility at One Sovereign Place for six months, and had 

actively been involved in concealing from the drug court that NNGa was an outpatient program. 

Under these facts, it cannot be said with a straight face that Patrick Desmond was defrauded. 

While the factual allegations of the original Complaint stand admitted, the admitted facts 

do not allege any misrepresentation to Patrick Desmond nor any reliance on his part upon some 

misrepresentation made to his parents. The record in this case is abundantly clear and 

undisputed that Mr. Desmond, a grown and competent man, was not relying upon any 

misrepresentation about the program he was attending or the living arrangements. Plaintiffs' 

fraud claim fails as a matter of law. 

D. There is No Cause of Action for Civil Conspiracy in Georgia. 

Count V of Plaintiffs' Complaint alleges "Civil Conspiracy." There is no such cause of 

action in Georgia law and, consequently, liabilitv for the same cannot be admitted by default. 

"Where it is sought to impose civil liability for a conspiracy, the conspiracy itself furnishes no 

cause of action. The gist of the action, if a cause of action exists, is not the conspiracy alleged, 

but the tort committed against the plaintiff and the resulting damage." Pyle v. Pyle, 243 Ga. 

App. 398, 531 S.E.2d 738 (2000). See also J Kinson Cook of Georgia, Inc. v. Heery/Mitchell, 

284 Ga. App. 552, 560, 644 S.E.2d 440, 448-449 (2007) (citing Mustaqeem-Graydon v. SunTrust 

Bank, 258 Ga. App. 200, 573 S.E.2d 455 (2002) (holding that the plaintiff could not maintain an 

independent cause of action for conspiracy where underlying tort claim failed as a matter of law). 

For the reasons discussed in the other sections of this brief, Plaintiffs have failed to state any 

cause of action in tort for the death of Patrick Desmond or other damages related to his death and 

the alleged conspiracy to commit those torts does not provide any avenue for recovery of 

damages under Georgia law. 
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E. Plaintiffs' First Amended Complaint Fails to State a Cause of Action Under the 
Georgia RICO Statute. 

Plaintiffs filed their First Amended Complaint on March 21, 2012, reasserting the causes 

of action set forth in the original Complaint and adding a cause of action under the Georgia 

RICO Act. The Court's Order ofNovember 5, 2012 did not affect NNGa's defenses to 

Plaintiffs' First Amended Complaint (which stand denied pursuant to Georgia law). Water's 

Edge Plantation Homeowner's Ass'n, Inc. v. Reliford, 315 Ga. App. 618, 727 S.E.2d 234,237 

(2012). As a result, NNGa has not admitted by default the allegations of the First Amended 

Complaint. 

Plaintiffs' RICO cause of action is notably absent any allegation of proximate cause and 

damages. The prayer for relief in the First Amended Complaint seeks only damages related to 

the death of Patrick Desmond (medical and hospital expenses, funeral expenses, past and future 

lost earnings, general damages for pain and suffering, and the value of his life). Therefore, 

Plaintiffs only seek recovery under Georgia's RICO Act for Mr. Desmond's death. Plaintiffs' 

RICO cause of action fails on its face because, among other things, it does not allege the critical 

element of a direct causal connection between Patrick Desmond's death and the alleged predicate 

acts, nor can any such causal connection be reasonably inferred from the alleged facts. 

The civil remedy provision of Georgia's RICO Act states, in pertinent part: 

Any person who is injured by reason of any violation of Code 
Section 16-14-4 shall have a cause of action for three times the 
actual damages sustained and, where appropriate, punitive 
damages. 

O.C.G.A. § 16-14-6(c) (emphasis added). 

The language of the civil remedy provision has been construed as requiring proof of an 

injury directly caused by a predicate act. "A plaintiff cannot allege merely that an act of 

racketeering occurred and that he lost money. He must show a causal connection between his 
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injury and a predicate act. If no injury flowed from a particular predicate act, no recovery lies 

for the commission ofthat act." Longino v. Bank of Ellijay, 228 Ga. App. 37, 41,491 S.E.2d 81 

(1997) (affirming summary judgment on RICO claim where alleged injuries did not flow directly 

from the commission of the predicate acts). Furthermore, the injury must directly relate to the 

predicate act and not be merely "an eventual consequence" of the predicate act. Maddox v. 

Southern Engineering Co., 231 Ga. App. 802,806,500 S.E.2d 591 (1998) (affirming summary 

judgment where plaintiffs injury was not the direct result of a RICO violation, even though the 

injury would not have happened but for the violation). A civil RICO plaintiff cannot survive 

summary judgment in the absence of a showing that his "injury flowed directly from the 

predicate acts" targeted at him. Smith v. Morris, Manning & Martin, LLP, 293 Ga. App. 153, 

666 S.E.2d 683 (2008). See also Pollman v. Swan, 314 Ga. App. 5, 6, 723 S.E.2d 290 (2011) 

("but-for" causation cannot support a RICO claim; there must be proximate cause"). 

The opinion of the Eleventh Circuit Court of Appeals in Pelletier v. Zweifel, 921 F.2d 

1465 (11th Cir. 1991), as adopted by the Georgia Court of Appeals in Maddox, supra, is directly 

on point. 8 Pelletier concerned a complex series ofbusiness transactions in which Pelletier 

acquired stock in a company. The defendant, Zweifel, was an attorney who played a role in the 

underlying business transactions. Pelletier alleged that the transactions were part of a scheme to 

induce the purchase of stock and the contribution of working capital by the purchaser for 

fraudulent purposes and pecuniary gain. Pelletier v. Zweifel, 921 F.2d at 1488. Pelletier alleged 

that Zweifel was liable to him for money damages on several grounds, including a pattern of 

racketeering that consisted of predicate acts of mail, wire, securities and bankruptcy fraud. !d. at 

1490. 

8 As noted by the Maddox court, Georgia RICO is "modeled upon and closely analogous to the federal RICO 
statute" such that federal case law is persuasive authority. Maddox, 231 Ga. App. at 805. 
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The Eleventh Circuit affirmed summary judgment for Zweifel on the civil RICO claim, 

holding that in the context of a civil RICO claim, the failure to prove proximately caused 

damages arising from the alleged predicate acts amounted to a failure to prove the predicate acts 

themselves. Pelletier v. Zweifel, 921 F.2d at 1496. The Eleventh Circuit explained that the 

"injury" component of the federal RICO civil remedy provision- which is substantively 

identical to the civil remedy provision of Georgia RICO - is a "a condition precedent to civil 

liability." Id. The Eleventh Circuit held, as later adopted by the Georgia Court of Appeals in 

Maddox relative to Georgia RICO, that "[p ]rivate litigants can recover for racketeering injuries 

under 18 U.S.C. § 1964(c), but their injury must flow from the commission of the predicate acts . 

. . . If no injury flowed from a particular predicate act, no recovery lies for the commission of 

that act." !d., at 1497 (internal citations omitted). 

The Eleventh Circuit, in turn, found that "Pelletier failed to prove each of the alleged 

predicate acts because, among other reasons, he showed no damages arising from each of the 

acts. Consequently, the RICO claim was properly dismissed on summary judgment. Pelletier v. 

Zweifel, 921 F.2d at 1498 (affirming summary judgment on predicate act of bankruptcy fraud 

because "Pelletier would be incapable of proving at trial that the alleged bankruptcy fraud 

proximately caused him injury."); Id. at 1506 ("RICO claim based on the mail and wire fraud 

predicate acts, however, suffers from a more fundamental and glaring defect" of failure to show 

any injury by reason of the racketeering activity.).9 

Plaintiffs have not alleged the required causal nexus between the alleged predicate acts 

and Patrick Desmond's death. Consequently, the undisputed facts appearing from the pleadings 

entitle NNGa to judgment as a matter oflaw. Indeed, the strained nature of any argument of 

9 Not only did the Eleventh Circuit find that Pelletier failed to meet his burden of proof on his RICO claim, the 
Eleventh Circuit reversed the denial of Rule 11 sanctions, finding the claims were so fundamentally flawed as to be 
frivolous and cautioning against such improper use of the civil RICO provisions. !d. at 1522. 
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causation may explain Plaintiffs' outright failure to even allege proximate cause and damages in 

the RICO count of their First Amended Complaint. 

1. False statements to a government agency 

The first predicate act alleged by Plaintiffs in their First Amended Complaint is purported 

false statements to the Georgia DHR, in violation ofO.C.G.A. § 16-10-20. (First Amended 

Complaint, ~~ 66-116). This statute concerns false statements or concealment of facts in matters 

within the jurisdiction of state or political subdivisions. O.C.G.A. § 16-10-20. 

It is inconceivable that any of the alleged damages of Plaintiffs were caused by the 

purported false statements to DHR. Plaintiffs' Complaint and First Amended Complaint are 

clear (as is all evidence in this case) that Patrick Desmond died from consuming heroin, not an 

alleged false statement in an application to the DHR a year or several years earlier. 

The decision in Maddox v. Southern Engineering Co., 231 Ga. App. 802, 500 S.E.2d 591 

(1998), is directly on point. Southern Engineering contracted with the local government to build 

a dam and reservoir at a site above Maddox's property. Southern Engineering submitted permit 

application to the United States Army Corps of Engineers in connection with the construction of 

the dam. Maddox brought a RICO action against Southern Engineering for alleged damage in 

the form of decreased property value. His RICO claim was based upon the allegation that 

Southern Engineering made false statements to the Corps in connection with the permit 

application process, in violation ofO.C.G.A. 16-10-20. The trial court found that Maddox 

lacked standing to pursue his RICO claim, which was affirmed on appeal. 

The Court of Appeals held that the RICO statute provides a remedy for "[a]ny person 

who is injured by reason of any violation" of the RICO statute shall have a cause of action. !d. at 

805 (emphasis in original). Consistent with persuasive federal law, the Court of Appeals adopted 

as a precondition to Georgia RICO actions the showing of a causal connection between the 
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injury and a predicate act, the absence of which is fatal to recovery based upon the commission 

of that act. !d. The Court of Appeals agreed that Maddox made no such showing: 

[I]n order to survive summary judgment in this case, Maddox must 
show that his injury flowed directly from the defendant's 
misrepresentations to state agencies, not merely that his injury was 
an eventual consequence of the misrepresentations. We find no 
such evidence in the record. Although there is evidence proving 
that the state agencies knew of the misrepresentations, there is no 
evidence that the state agencies relied on the misrepresentations. 
Moreover, even if there was evidence that the state agencies relied 
upon misrepresentations, there is no evidence that the depreciation 
in Maddox's property value was anything more than an eventual 
consequence of the misrepresentations. Accordingly, ... in this 
case the evidence shows that Maddox was not injured as a direct 
result of any misrepresentations, but rather "by reason of' the 
Corps' decision to issue a permit for the dam and reservoir 
upstream from his property. Although Maddox may not have been 
injured but for the misrepresentations, it is clear those 
misrepresentations were not the proximate cause of his injuries. 

I d. at 806 (emphasis in original). Because Maddox failed to prove that his claimed injury was 

proximately caused by the misrepresentations, the Court of Appeals held that the trial court 

properly granted summary judgment for failure to prove the predicate act. Id. 

Under Maddox, Plaintiffs' alleged predicate act of false statements to DHR fails due to 

lack of any allegation or evidence of a direct causal relationship between the purported false 

statements and Patrick Desmond's death. Although there is evidence that DHR may have relied 

upon the purported false statements, like the plaintiff in Maddox, there is no evidence that 

Patrick Desmond's death was directly caused by the alleged false statements. 

The causal connection is even more strained than that rejected as insufficient in Maddox. 

The alleged misrepresentations to DHR occurred in some cases several years before Mr. 

Desmond's death, with intervening certifications that are not questioned by Plaintiffs in their 

First Amended Complaint. Unlike Maddox, where the grant of the application caused the 

damage, there is even a larger causal jump because the grant of the application by DHR did not 
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cause Mr. Desmond's death. Patrick Desmond did not die because NNGa was certified as an 

outpatient facility in Georgia in May of 2007. He died because he made the decision to leave the 

premises of One Sovereign Place and inject heroin. 

Further, for the same reasons discussed in connection with the cause of action for fraud, it 

is impossible to argue that Patrick Desmond was misled by any false representations to DHR. 

He knew that NNGa was an outpatient facility and the nature of the services provided by it. 

Therefore, there can be no causal link between the alleged misrepresentations to DHR and his 

death. 

Because Plaintiffs have not alleged and cannot show any proximate cause between the 

alleged injuries and the alleged false statements to a government agency, they lack standing to 

pursue a claim for civil RICO based upon this predicate act. 

2. Allegations of mail fraud 

Plaintiffs' predicate act of mail fraud is based exclusively upon Narconon's alleged 

removal of the word "outpatient" from letterhead transmitted to the Drug Court concerning 

Patrick Desmond, as well as to a Tennessee court concerning former student and employee, Brad 

Taylor. (First Amended Complaint,~~ 170-173). This predicate act fails as well. 

Mail or wire fraud (the two treated together in the law due to their substantive similarity) 

"occurs when a person (1) intentionally participates in a scheme to defraud another of money or 

property and (2) uses the mails or wires in furtherance of that scheme." Pelletier, 921 F.2d at 

1498. In the context of a civil RICO claim, "when the alleged predicate act is mail or wire fraud, 

the plaintiff must have been a target of the scheme to defraud and must have relied to his 

detriment on misrepresentations made in furtherance of that scheme." !d. at 1499. 

As an initial matter, the omission of the word "outpatient" from Narconon's letterhead 

does not amount to mail fraud. The law has long recognized that fraud cannot be premised on a 
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failure to disclose facts absent a duty to speak. Infrasource, Inc. v. Hahn Yalena Corp., 272 Ga. 

App. 703, 613 S.E. 2d 144 (2005). This general rule has found application in wire fraud cases, 

which are reviewed under an identical substantive analysis to mail fraud. U.S. v. Cochran, 109 

F.3d 660 (lOth Cir. 1997). In Cochran, the Court of Appeals reversed a wire fraud conviction 

against the head of a bond underwriting firm who failed to disclose to a government agency that 

he was receiving a substantial fee for brokering the agency's investment contract. The defendant 

successfully argued that the government had failed to establish a duty to disclose the fee. Absent 

a statute, regulation, common law, contractual provision, or public or private regulation 

mandating disclosure, no duty existed to disclose the fee and therefore non-disclosure could not 

form the basis for wire fraud. !d. at 665. Thus, the failure to disclose currency transactions was 

not fraud within the meaning of the wire fraud statute. !d. 

Plaintiffs' allegation of mail fraud is based solely on a failure to disclose, not an 

affirmative misrepresentation. There is no legal requirement that NNGa include the term 

"outpatient" on its letterhead. IfNNGa had affirmatively used the term "inpatient" on its 

letterhead, there may be some argument that such affirmative conduct meets the requisite 

standard for mail fraud. This was not the case. Plaintiffs fail to state an act of mail fraud on the 

basis of this alleged omission. 

Additionally, the predicate act of mail fraud fails for lack of any allegation of a direct 

causal connection between the act and the death of Patrick Desmond; nor would any amendment 

making such an allegation be sufficient under the applicable law. The decision in Gentry v. 

Volkswagen of America, Inc., 238 Ga. App. 785, 521 S.E.2d 13 (1999), illustrates the fatal and 

insurmountable flaw in Plaintiffs' case. The Gentrys filed suit against Volkswagen for the death 

of their daughter, Lori Gentry, in a motor vehicle accident, alleging a design defect in the 
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passenger restraint system of the vehicle involved in the accident. Their complaint included a 

RICO cause of action based in part upon an alleged predicate act of mail fraud. The Gentrys 

claimed mail fraud in the form of alleged misrepresentations to the National Highway Traffic 

Safety Administration ("NHTSA") regarding Volkswagen's compliance with NHTSA 

regulations pertaining to passenger restrain systems. In reversing the denial of summary 

judgment by the trial court, the Court of Appeal held that the predicate act of mail fraud had not 

been shown due to lack of damages flowing directly from the alleged act of mail fraud: 

To recover under a private cause of action in RICO, a plaintiff 
must show that the injury suffered flowed directly from the 
predicate offense. More specifically, when the alleged predicate 
act is mail or wire fraud, the plaintiff must have been a target of 
the scheme to defraud and must have relied to his detriment on 
misrepresentations made in furtherance of that scheme. 

The injuries to Lori Gentry flow only indirectly, not directly, from 
the alleged misrepresentations to NHTSA. The questions is 
whether the injury was directly caused by any RICO violation, not 
whether the injury was reasonably forseeable. In this case, the 
alleged misrepresentations were directed to NHTSA, not Lori 
Gentry. Additionally, there is no evidence that Lori Gentry relied 
on the misrepresentations as she was not the consumer who 
purchased the care. Although Lori Gentry may not have been 
injured but for the misrepresentations, it is clear those 
misrepresentations were not the proximate cause of her injuries. 

Id. at 791 (internal citations omitted). 

The purported misrepresentations in the form of omission of the word "outpatient" from 

NNGa's letterhead were not made to Patrick Desmond, or even his parents. There is no evidence 

that any of them relied in any way upon the alleged "altered letterhead" sent to the Drug Court. 

Further, because Patrick Desmond was fully aware ofthe nature of the Narconon program and 

the services offered by NNGa, it is impossible to argue any reliance by him upon the alleged 

"altered letterhead." In fact, Patrick Desmond asked that the word "outpatient" be removed from 
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the letterhead. Under Gentry, Plaintiffs have no standing to pursue this predicate act. 

It goes without saying that the alleged misrepresentations pertaining to Brad Taylor will 

not support this alleged predicate act. These were not even directed at Patrick Desmond, much 

less relied upon by him or his parents, and therefore cannot form the basis of the predicate act of 

mail fraud. 

Moreover, while the Drug Court's reliance is irrelevant, there is no evidence in the record 

before the Court that the Drug Court relied upon the letterhead in making its decision to approve 

Patrick's enrollment in Narconon. Even if the Drug Court relied upon the omission on the 

letterhead, at best, that only led to the consequence of Patrick Desmond being at Narconon. 

Such reliance did not cause Patrick Desmond to violate the rules of the program and use heroin 

(which ultimately caused his death). As with the other alleged predicate acts, the death of 

Patrick Desmond was, a strained effort to argue that "but for" some predicate act the death would 

not have occurred has been repeatedly and unambiguously rejected by the Georgia courts as 

being adequate for a Georgia civil RICO claim. 

3. Theft by deception 

The final predicate act alleged by Plaintiffs is theft by deception under t O.C.G.A. § 16-8-

3. (First Amended Complaint,~~ 174-176). Plaintiffs claim that NNGa created an impression 

(or failed to correct a false impression) regarding the services provided. (First Amended 

Complaint,~ 176). However, the predicate act of theft by deception cannot be shown here 

because, as discussed in Part C above, Patrick Desmond had actual knowledge of the alleged 

misrepresentations. 

In First Data POS, Inc. v. Joseph Willis, 273 Ga. 792, 546 S.E.2d 781 (2001), Willis and 

others sued First Data for violation of Georgia's Civil RICO Act. The plaintiffs alleged criminal 

theft by deception arising from misrepresentations by First Data as to how it would carry on its 
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business, made for the purpose of inducing the plaintiffs to enter into a stock purchase 

agreement. !d. at 792-793. The trial court granted summary judgment on the RICO claim, 

which was reversed by the Court of Appeals. !d. at 793. On certiorari to the Supreme Court of 

Georgia, it was held that the Court of Appeals erred and that summary judgment on the RICO 

claim was proper. On the allegations of theft by deception, the Supreme Court held that there 

can be no such claim due to lack of reasonable reliance where a contract executed subsequent to 

the misrepresentations states contrary to those misrepresentations: 

Moreover, the Agreement's terms state with absolute clarity that 
First Data was under no obligation to continue carrying on COIN's 
business and could, at any time and without notice to appellees, 
"reorganize or merge COIN out of existence or cease the sale of 
any of COIN's products or services." Despite this express 
contractual provision, appellees' claim is based entirely upon parol 
evidence of contradictory representations that are purported to 
have been made before the Agreement's execution. It has long 
been the law of this State that th~ parol evidence rule prohibits the 
consideration of evidence of a prior or contemporaneous oral 
agreement to alter, vary or change the unambiguous terms of a 
written contract. 

!d. at 794. Because the contract corrected any false impression that may have existed, there 

could be no deception within the meaning ofO.C.G.A. § 16-8-3. 

There can be no reasonable reliance here because Patrick Desmond was fully aware of 

the nature of the Narconon program, the courses taught in the program, the fact that it was an 

outpatient program, and the level of supervision provided to its students. For the same reason 

that the fraud cause of action fails for lack of justifiable reliance, the predicate act of theft by 

deceptions fails. Pollman v. Swan, 314 Ga. App. 5, 723 S.E.2d 290 (proximate cause required by 

RICO does not exist because the alleged injury was not caused by the misrepresentation, but 

rather by the plaintiffs' decision to go forward despite knowledge of the facts as to which they 

claim to have been mislead). 
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Additionally, Plaintiffs cannot recover under Georgia's RICO Act for Mr. Desmond's 

death and related damages because such personal injury damages are outside of the scope of 

O.C.G.A. § 16-8-2. A necessary element to any charge of theft by taking or deception is 

depriving the owner ofhis property. The gravamen of the offense of theft is the taking of 

property of another. Stull v. State, 230 Ga. 99, 196 S.E.2d 7 (1973). "A person commits the 

offence of theft by taking when he unlawfully takes ... ahy property of another with the 

intention of depriving him of the property .... " O.C.G.A § 16-8-2. Similarly, "[a] person 

commits the offense of theft by deception when he obtains property by any deceitful means or 

artful practices with the intention of depriving the owner of the property." O.C.G.A. § 16-8-3. 

"Deprivation" within the meaning of these two statutes is a defined term. '"Deprive' means, 

without justification: (A) To withhold property of another permanently or temporarily; or (B) To 

dispose of the property so as to make it unlikely that the owner will recover it." O.C.G.A. § 16-

8-1(1). The death of Patrick Desmond does not amount to a deprivation of property for the 

purpose of this predicate act, providing an additional reason that this predicate act fails on its 

face. 

F. Georgia's Civil RICO Act does not permit recovery for personal injuries. 

Georgia's Civil RICO Act limits recovery to injuries to business or property, making 

Plaintiffs' effort to recovery for personal injury damages improper under the Act. 

The civil remedy provision of Georgia's RICO Act states, in pertinent part: 

Any person who is injured by reason of any violation of Code 
Section 16-14-4 shall have a cause of action for three times the 
actual damages sustained and, where appropriate, punitive 
damages. 

O.C.G.A. § 16-14-6(c). 

Thus, in order to trigger the civil remedy provision in O.C.G.A. § 16-14-6(c), there must 
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be a violation ofO.C.G.A. § 16-14-4. The plain language ofO.C.G.A. § 16-14-4 states that a 

violation of its terms is limited to damage to any enterprise, real property, or personal property: 

It is unlawful for any person, through a pattern of racketeering 
activity or proceeds derived therefrom, to acquire or maintain, 
directly or indirectly, any interest in or control of any enterprise, 
real property, or personal property of any nature, including 
money. 

O.C.G.A. § 16-14-4(a) (emphasis added). 

This limitation is reflected elsewhere in the available civil remedies section, which makes 

reference only to property damage. O.C.G.A. § 16-14-6(a)(l) ("Ordering any defendant to divest 

himself of any interest in any enterprise, real property, or personal property"); Id. at (d) ("Any 

injured person shall have a right or claim to forfeited property or to the proceeds derived 

therefrom ... "). Likewise, the predicate acts do not suggest an intent to allow recovery for 

personal injury. See, e.g., O.C.G.A. § 16-8-3 (limiting theft by deception to the taking of 

property). 

NNGa is aware that the Georgia Court of Appeals has held that the RICO statute is not 

limited to property damage, like its federal counterpart. Reaugh v. Inner Harbour Hasp., 214 

Ga. App. 259, 447 S.E.2d 617) (1994). However, this is the only holding on this issue in 

Georgia law in the history of Georgia's RICO Act and it has not been reviewed by the Georgia 

Supreme Court. NNGa raises this issue to preserve it for appeal given that the overall statutory 

framework is inconsistent with the holding in Reaugh. 

G. Plaintiffs' Claim for Punitive Damages Fails Because There is no Allegation that the 
Decedent Endured Conscious Pain or Suffering 

As this Court knows, punitive damages are not available in wrongful death claims. 

Roescher v. Lehigh Acres Dev., Inc., 125 Ga. App. 420, 188 S.E.2d 154 (1972); Truelove v. 

Wilson, 159 Ga. App. 906, 285 S.E.2d 556 (1981). Punitive damages are available only if they 
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arise from the claim brought by the decedent's estate. Where there is no evidence the decedent 

exhibited consciousness of pain, however, recovery for the decedent's pain and suffering is not 

pennitted. Grant v. Georgia Pac. Corp., 239 Ga. App. 748,751, 521 S.E.2d 868 (1999). A 

decedent's estate may only recover punitive damages if the deceased experienced conscious pain 

and suffering. Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 319 S.E.2d 470 (1984); 

Danson Nursing Facilities v. Dixon, 176 Ga. App. 700, 337 S.E:2d 351 (1985). 

There is no allegation that Mr. Desmond suffered any conscious pain or suffering as a 

result of his heroin overdose. To the contrary, the allegations in the Complaint and First 

Amended Complaint state only that Mr. Desmond was found to be without blood pressure or a 

pulse. (Complaint,~ 33; First Amended Complaint,~ 64). Thus, on its face, Plaintiffs' 

Complaint and First Amended Complaint fail to state a basis for recovery of punitive damages 

related to Patrick Desmond's death. 

Moreover, the evidence in the record of this case disputes any such claim. At the time he 

died, Mr. Desmond was with two former students ofNNGa. One of them described finding 

Patrick unresponsive: 

My girlfriend, at the time, was staying with me in the hotel room. 
We were going to hang out. I -- I went to pick Patrick up and he 
was belligerently drunk. He was a completely different person than 
I had ever met. We were on our way back to the hotel room and 
stopped at the gas station. We left the gas station, he appeared to 
pass out in the seat, in the -- in the front seat. I thought because he 
was so clearly intoxicated that he was just drunk and passed out, 
and I couldn't get a response from him. And when I turned on the 
light, I noticed that his face was -- he had just turned pail [sic] 
blue. In my experience with -- with drugs, I could tell that he had 
stopped breathing. I -- that -- well, that was just --that was my -
my first guess. I just -- I could tell that -- that things were not right. 
I called 911, I pulled him out of the car. I performed CPR on him 
for about 20, 25 minutes until the ambulance got there. And-- and 
once the ambulance got there they took over. 
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(B.O. Depo., 10 pp. 19-20) 

I just headed on -- well, once I realized that he was not -- he was 
unresponsive, I thought, okay, he's passed out, you know. He was 
obviously really, really drunk. But I kind of started nudging him 
and stuff, trying to get him to at least show, you know, some sign 
of life. Then I turned on the light and that's when I saw his color -
that the color had completely left his body and realized that he was 
not breathing. I called 911 as I was pulling over, and dragged him 
out of the car onto the -- onto the shoulder of the interstate, and 
gave him CPR a good amount of time before the paramedics 
showed up. 

(Id. at p. 63) B.O. 's girlfriend, who was "very messed up" at the time of Mr. Desmond's death, 

testified that: 

I don't - it just kind of all runs together. I just remember calling 
his name and the radio was really loud and we were riding on 285 
and we were all- thank you. And we were just riding, you know, 
it was real late and there was nobody on the road, I remember that, 
and I remember yelling at Brandon to slow down, and I remember 
-because he seemed to be speding, which just made me, I don't 
know, and then I shake Patrick and he wouldn't answer me and 
turned on the light and he looked not okay. And then the rest, the 
rest kind of just I guess I don't remember. 

(J. T. Depo., 11 p. 19). She further testified: 

I think I was talking to Patrick and he didn't respond to me or 
something, and I shook him and then I turned on the light, and that 
I remember very well. I turned on the light and he looked like he 
wasn't breathing and he was kind of green colored. 

(Id., pp. 21-22). 

When the EMT's arrived, Patrick Desmond was completely unresponsive. He had no 

blood pressure, no pulse and was not breathing. His pupils were fixed and dilated. He never 

regained consciousness. Patrick Desmond was transported to the hospital, where he was 

removed from life support later that day. Because there is absolutely no allegation of facts or 

10 Name protected for privacy reasons. 
11 N arne protected for privacy reasons. The original deposition transcript of J .T. has already been filed with the 
Court on Aprill7, 2012. 
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evidence in the record to support any claim for conscious "pain and suffering", Plaintiffs' claim 

for punitive damages must fail as a matter oflaw. 

V. CONCLUSION 

Defendant NNGa is mindful of the fact that its Answer to the original Complaint has 

been struck and that it is in default with respect to the well-pled factual allegations in the original 

Complaint. Defendant's present motion assumes, as it must, that those facts are true. But those 

facts, no matter how unflattering to NNGa, simply do not set forth a legally viable claim against 

NNGa for the wrongful death of Patrick Desmond. Defendant respectfully submits that when 

these facts are tested against Georgia public policy, tested against the limitations that even a 

residential treatment program has on restraining students, and tested against the required 

elements of Plaintiffs' causes of action, it is error under the settled law in Georgia to not enter 

judgment in favor ofNNGa. 

Respectfully submitted this 4th day ofDecember, 2012. 

880 W. Peachtree St. NW (30309) 
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3465627/1 
05346-081580 

-49-



1. 

NARCONON OF GEORGIA 
ADMISSIOi'\S AND SERVICES AGREEMENT 

This Agreement is entered into by Narconon ofGeorgia, Inc. (Narconon) located 
in Norcross, Ge9rgia an~ (your name) I n-.-.~.1! h j~l ---..1v,•-C who resides 
at (address) (I :; · (' p- .·. l;_ (1 :i · 

in (city) (state) (zip) -------

PROGRAM SERVICES PROVIDED 
Narconon of Georgia is a social education-based alcohol and drug rehabilitation program 
consisting of the follo"-ing program elements and courses:( I) Medical Evaluation and Lab 
Services (by referral); (2) Therapeutic Training Routines (TRs); Learning Improvement 
Course; (4) Communication and Perception Course; (5) Ups and Downs in Life Course; (6) 
Personal Values and Integrity Course; (7) Changing Conditions in Life Course; (8) Way To 
Happiness Course; and (9) other program actions as may be directed by the Case Supervisor. 

_ Some: program activities may be referred to other facilities. 

PAYMENT REQUIRMENTS 
You (the student) or your representative will payS for Program Services. 
Your payment arrangement is due by the close of business on your first day at Narconon of 
Georgia. 
I have read and understand Narconon of Georgia's Financial Policy and Agreement. 
____________ (Initial) 

Payment for the standard Narconon drug rehabilitation program, as described above, must be 
by one of the following methods: 

I_ Payment in full prior to or upon arrivaL This _will provide you with a ten percent 
(I 0%j discount. 

2. An initial payment of $6,000.00 due before or at the time you are enrolled with the 
balance guaranteed to be paid within ninety (90) days. 

)_ Any other payment schedule is to be approved by the Board of Directors as well as 
the Finance Director, Narconon of Georgia. 

STUDENT RULED OF CONDUCT 
Violation of the Student Rules of Conduct, NN GA, may result in irrunediate dismissal or 
suspension form the program. Such violation may result in an automatic waiver of the 
confidentiality of Student's Ethics tile. lrrunediate dismissal from the program will result from 
any of the following violations: (I) using drugs, alcohol or other controlled substances while 
on Narconon property, addicting others in such matters or related violations; (2) violent 
conduct or the commission of any crime while enrolled in the Narconon program; (3) 
unauthorized departure forrn the program; (4) continuing inappropriate conduct, contrary to 
the Student Rules of Conduct, after signing an agreement to cease. 

Rev. 8/10/06 
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OUTPATIENT REHABILITATION PROGRAM 
Narconon of Georgia, Inc is an outpatient drug rehabilitation and education facility in the 
State of Georgia and as such, provides drug rehabilitation and education services on a non
residential basis. The student agrees to be fully responsible for his or her ov.n housing, 
clothing, meals, and other living incidentals. Narconon v.ill provide all materials, supplies and 
facilities related to the delivery of the Narconon program. 

Any assistance Narconon of Georgia provides concerning housing and meals is strictly 
limited to referral to places of business that can provide these services. Transactions 
cvJi<.:cming referred services are entirely the student's responsibility 

VALUABLES 
Narconon of Georgia shall not be responsibic: for any valuable personal propeny, which you 
bring on the premises unless such propeny has been delivered to and receipted by a 
designated Narconon of Georgia staff person. lt is the student's responsibility to obtain such a 
receipt. 

HOLD HARMLESS 
S:udent agrees to hold the Narconon of Georgia Progr3Ill s.nd its officers, ci~~:c~. 
employees, agent's representatives, attorneys and affiliates, including Narconon International 
and ABLE International, harmless from any and all liability, which may arise out of Student's 
participation in the Narconon drug rehabilitiuion program. 

DATE ____ q __ -__ z_&_,_~_·_l __ __ 

NARCONON OF GEORGIA --k-,6_)'-'·z~i::.LJ·zl~-~01'<-· ---===Ci=={-"'~'---L?·""-~"'--2 ·-' DATE __ 'i_· -_J_· _~_-C_· _7~-

Rev. 8110/06 
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~~-
OFGEORGIA 

Drug Education/Rehabilitation 

FINANCIAL POLICY AND AGREEMENT FORM 

following is the fees schedule and methods of payment for the Narconon treatment program. 

Medical Withdrawal - is an optional step which is dependent on whether or not the client is physically 
addicted to drugs or alcohol and the withdrawal from them would pose serious life threatening 
consequences in which case 24 hour medical supervision and additional medical care would be required. 
The: arrangements should be made in advance to coordinate a smooth admission. The costs for this service 
vary, and are separate from that ofNarconon. Payment needs to be arranged with the provider direclly. 

Total Narconon program service fee--------------------~$ 13,000.00 

•Plan 1- Narconon of Georgia is a non-profit (501(c){3) organization, therefore if the full program payment 
can be received prior to or at the time of admission, all funds can be properly allocated towards the 
program expenses, without further cost to Narconon. resulting in a 10% saving for the financier. 

Program fee $13,000.00 
Minus 10% $1300.00 

•$1 I, 700.00 

Narconon Georgia offers a three-payment option: 

On the date: of admission 
30 days after admission 
60 days after admission 

$7000.00 
$3000.00 
$3000.00 

•on occasion it may be necessary for a Narconon staff member or counselor to help coordinate an 
intervention. make a court appearance, or provide escort services. All of these services are available and 
the costs are determined by the various circumstances of the siruauon. 

PROGRAM PA \'i\IENT TERMS AND CONDITIONS 
In 1970 Narconon was incorporated as a non-profit, public benefit corporation, and received its 50 I (c) (J} 
Federal tax elCemption in 1975. Unfonunately, Narconon rehab programs arc: not frequent!}' funded in the 
United States. Therefore. the above mentioned fl!es are required. The duration of the program is 
approximately 3 •,, to 5 months. There are no financial considerations on length of stay. In the event an 
individual should ~xcec:d the average time duration to complete the program no 1\uther payments will be 
n:quired However. all service fees will ha,·e been proper I~ allocated and absorb.:d at the end of 61 days. 

HEALTH INSURANCE COVERAGE 
Stunc indi,·iduals have health insurance co"erage th~t rna) pa:- for all or a pu:-tion of th~ Narconon 
prug.r~m. Narconon does not accept insurance as a guarantee of payment. V.'hcn h~ahh insurance is 
involved. Narconon of Georgia requires that the responsibility of the program payment be arranged with 
the program financier according to an agreed upon paym.:nt plan. Narconon of Georg1a agrees to aid in 
in;urance filing. Howev.:r. 11 is also your respunsibility to contact your insurance company and follow up 
with them 

~(,~8l'eachtre.: Parlo.wa_-- :;uile Ill Nurcw~~GA J(IO<l~ Phunc: 77CI-J7°·U~UK t'JX. 77!1·)~15-'JUI 
hn.ul IIJn:c•nc~-.th!J·" 'JI!O!.•.c, .. n \\ -=h ""u"" dru,:~u••.CUttt 

(."''i'~rlJ:'hiL: :NP N;v"·,•n(IA uf'Ci.:-C'f~io~ In' 1\!1 rt~ltt\ rc~Cf\('o( 

N.11.:C'nV11 ('1(\"-;vq::i.l ~~ J "''" 1,.,,ftt ~(H((").l rt•"lu: N•C'ffc.:l'tp~M'•tilt'l• 3htlt' l...:ru,;cd h) ~:e~''"~""' ltt~,·tt~:.tW.nod 

EXHIBIT 
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HEFUNOS 

The sole: purpose ofNarconon of Georgia is to retum our graduates to society as drug-free productive 
citizens. When someone enters our program and becomes a .. student"· we are assuming that the family and 
student have the same purpose as Narconon -to rerum the student (as a graduate) back to society as drug 
free and productive. This is the agreement made between Narconon, the student and the family once the 
student signs up for the program. Since a breach of this agreement is likely to lead to continued drug abuse 
for the client and difficulties for the family it is a vef)' important agreement for everyone to keep. Our 70% 
success rate is based on persons who graduate the program. There has been no reponed success obtained 
from those few who have prematurely lefi the program. Therefore it is the goal ofNarconon that every 
studem make it completely through the program without necessity ofretimd. We ask that the family also 
work towards this goal. 

You have been provided with a current copy of the Student Rules of Conduct. Please note that breaking 
some of these rules (such as bringing in drugs) is cause for immediate expulsion without refund. 
Circumstances that can lead to expulsion are specified on the student rules. · 

Refunds will be considered under the following circumstances: 
I. If a student, after the program fee is paid, fails to route onto the program, he or she will be entitled 

to receive a repayment of the unused fee. 
2. If a student is routed out of the program as the result of an inability to complete the program for 

medical reasons, he or she may be entitled to some repayment. 
3. If incomplete data (such as drug history) is obtained at the time of registration and the student is 

ultimately found to be ineligible due to information obtained later, he or she may be entitled to a 
repayment 

We understand that unforeseeable events happen in life and if a student ~leave the program for other 
reasons than mentioned above Narconon MAY r~pay a reasonable portion of the prepaid fee. If partial 
repayment is agreed upon, such factors as services already delivered and any other mitigating 
circumstances will be considered. Once a person has started a phase of the program, that amount has been 
allocated for services and is non1efundable. Routine repayment requests for unused program fees must be 
submitted in writing within two weeks from the date of departure and must include the reasons why the 
student left. Payment authorization is given by the·Executive Council ofNarconon of Georgia. After the 
proper release is signed, Narconon of Georgia has up to 90 days for repayment. 

HOUSING 
Any supportive living arrangements are made with the facility of your choice. While Narconon of Georgia 
rna y provide a list of preferred providers. all financial and living arrangements are between the family and 
the facility of their choice. 

STUDENT FUNDS 
Student funds are a separate account from the students service account. These funds are for the student's 
personal incidentals. Students are not allowed to have cash. Meal cards and store cards can be purchased 
for them by a Narconon as a service, providing the family has made payment to Narconon for tho: cards. 

/ /~ .. /' 
_/ (,'•r'( )_ / 

/~~-------------------------Student Date 

Date 

Date 

...... ·, 
I ' 

t-.1~· -C) 
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IN THE STATE COURT OF DEKALB COUNTY 
STATE OF GEORGIA 

PATRICK C. DESMOND, MARY C. 
DESMOND, Individually, and MARY C. 
DESMOND, as Administratrix ofthe Estate 
ofPATRICK W. DESMOND 

Plaintiffs, 

v. 

NARCONON OF GEORGIA, INC. and 
NARCONON INTERNATIONAL, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

_§ 

Civil Action File No: 10A28641-2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I have this day served a copy of the forgoing NARCONON 

OF GEORGIA, INC'S MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION FOR 

JUDGMENT ON THE PLEADINGS, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY 

JUDGMENT OR PARTIAL SUMMARY JUDGMENT by hand delivering the same to the 

following counsel of record: 

Stephen G. Lowry, Esquire 
Jeffrey R. Harris, Esquire 
Jed D. Manton, Esquire 
Harris Penn Lowry DelCampo, LLP 
400 Colony Square 
1201 Peachtree Street, NE, Suite 900 
Atlanta, GA 30361 

David F. Root, Esquire 
Cheryl Shaw, Esquire 
Carlock, Copeland & Stair, LLP 
191 Peachtree Street, N.E. 
Suite 3600 
Atlanta, Georgia 30303 

Rebecca Franklin, Esquire 
Franklin Law, LLC. 
400 Colony Square 
1201 Peachtree Street, NE, Suite 900 
Atlanta, GA 30361 



This 4th day of December, 2012. 

880 W. Peachtree St. NW (30309) 
Post Office Box 7600 
Atlanta, Georgia 30357 
Telephone: (404) 885-1400 
Facsimile: (404) 876-0992 
E-mail: smiller@deflaw.com 

Stevan A. Miller 
State Bar of Georgia No. 508375 

Attorneys for Defendant Narconon of Georgia, Inc. 

3465627/1 
05346-081580 
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