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IN THE S'fATE COUR'!' OF DEKALB COUN'SY 

.STA'rE: OF GEORGIA 

PATRICK C. DESHOND, et al. 

PLAINTIFFS, 

NAF.CONON OF GEORGIA, 
INC., et al., 

DEFENDANTS . 

CIVIL ACTION 

FILE NUMBER: 10A29641-2 

l 0 MOTIONS HEARING 

11 PROCf.EDrNG3 HAD BEFORE THE HONORABLE STACEY K. HYORICl(, 
JUDGE, DIVISION 2, STATE COURT Of Dt:KALB COUNTY:, GEORGIA, ON 

12 JULY 19, 2012, COMME:NCING AT THE: HOUR OF 1:30 I?.M. 
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P.PPEl>.RJl..NCE.S OF COUNSEL: 

FOR THE: PLAINTIFFS: 

!:'OR THE DEfEND.~NTS: 

JEFF~.E:Y R. HARRIS, ESQ. 
DARREN W. PENN, E:SQ. 
ATTOF.NEi S AT LAW 

BARBARA A. MARSCHALK, ESQ. 
STE:Vl\N A. MILLER, ESQ. 
ROBf;RT G. TANNER, ESQ. 
SEAN HYNES, ESQ. 
DAVID F. ROOT, ESQ. 
CHERYL SHAW, E:SQ. 
AT'l'ORNE:'l'S AT LAW 

DIANE. KING, CCR, RPR 
OFE'JCI.P..I, COURT REPORTER 
DEKALB COUNTY COURTHOUSE 
UECATUR, GE:ORGIP:. 30030 

(40q) 371-2787 

t.he Plaint:Lff's attorney That settlement is 

embodied in a consent judgmenl, and I have a copy 

lhat was prepared by Mr. Har:ris' office and J have 

signed off on it, and l wondered if I could present 

that to the Court? 

THE. COURT: Absa1utely. You can approach. 

MR. HARRIS~ Just. .for purposes of the r--ecord, 

Your Honor, basically what we have done he:r:e 1s we 

have entered into a consent judgn1ent with Dr. Robins 

\Yho, although I believe there are other venue 

Defendants based on cert.un other allegations in the 

Complaint, '>he is one of the venue Defendants and it 

is a consent judgment, and under the la1..-s you 

probably well kno-...: that once the c:onsent Judgment is 

entered, although they are excused from appearing in 

th.:o case from this point forward, they remain 

t<:chnically part of th€: case for purposes of the 

venue. 

THE COURT: Okay. Mr. Harris, you need to sign 

ott on this as well. 

MR. MILL£R: Your Honor. 

THE COURT: Yes. 

MR. MILLER: Just for the record, I'm Steve 

Hiller. I :represent Narconon at: Geo:rgia along with 

Barbara Harschalk, but we did not consent to the 
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PROCEEDINGS 

'rHE COORT: All right. This is Patr1ck Desmond, 

et al., versus Narcon.on et Cil. We've got a couple o.t 

matte..rs to take up today. We have the Motion to 

Un~;ea) t.he Records and the I·~Otlon fer Sa.nc::tions; is 

that correct? 

MR. HARRIS: That's correct, Your Honor. 

TH8 COURT: Okay. Do y·ou want. to start, Hr. 

Harris? 

HR. HARRIS: Sure. 

THE COURT: Okay. 

HR. H.l\RRIS: I \Va.s gMng to start with mv Notion 

for Sanctions, unle:ss you have ~ome preference. 

THE;. COURT: Whatever you 1.'ant to do is fine. 

NR. HARRIS: And I don't remember --

MR. TANNER: E.xcuse me, Your Honor. 

THE COURT: Hold on one second. Yes? 

HR. TANNE.R: Can I interrupt? 

MR. HARRIS: He probably wants to leave this 

party. 

MR. TANNER: I would love to stay untll thE> <?nd, 

but, You:: Honor, the clients that. I tepre.s£>nt, Dr. 

Robins and The P.ob:i ns Group --

THE COURT: Right.. They don't --

HR. 'l'ANNER: We have reached <1 settlement. with 

entry of t.hat. judgment. I don't. t-hink we havE to, 

but just the record is clear, ue haven't. 

consented. 

THE COURT: Gal it And your names are not on 

here, remarkabJy, 

MR. MILLER: Amazing. 

THE COOR'r: A.l.l right. And you're both 

representing Narconon of Georgia? 

MR. MILLER: l:'es, Your Honor. 

THE COURT: Ok.:ty. wasn't. there new counsel that 

recently came in for one of the Narconon L'efendant.s? 

MR. HARRIS: These guys. 

MR. ROOT: This is Dave R.oot and m:t p4:1rtner, 

Cheryl Shaw .from Carlock Copeland. 

THE COURT: Welcome. 

MR. ROOT: Mr. Tanner leaves the part~·. We are 

enten.ng the party. 

THE'. COORT: You all are tJOin•J to sw'"'p 9laccs. 

I'm sorry, Mr. Rc.ot and --

HS. SHAW: Cheryl Shaw. 

THE. COURT: Ms. Shaw, ol-:ay. And you're new 

counsel for Narconon International? 

MR. ROOT: Yes, ma'am. Narconon Int.etr\at:i.on<'il 

only. 

'l'HE. COURT: All right. Very good. Thank you. 
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Well, I've signed this and t·lr. Harris needs to sign 

it well. 

MR. TANNER: And, Your Honor, on the record, I 

have g1ven a check for the settlem~nt amount. to Mr. 

Harris. I presented that to him today. 

THE COORT: Okay. 

MR. TANNER: Your Honor, can I fllt: this her.:: 

;d th this clerk or should I take it down to the 

clerk's office? 

THE COURT: We'll bring our clerk in so you can 

file it nght here. 

MR. TANNER: 01-'ay 

THE COURT: No problem. 

MR. TANNER: Thank you. 

THE COURT: S-1re. All ri9ht. Do ~:ou all want to 

s•.;i tell places then? 

HR. TANNER: I just thowJht that I ~;auld sit 

over hera out of the line of tiro=. 

THE COURT: Mr. Root and Ms. Shaw, do you all 

want to stay where you are or come up to counsel 

table? 

MR. ROOT: We "'ill come up here and movE> up as 

needed. 

THE COURT: No problem. So lel's start w1th the 

Motion for Sanctions. And I have read t.hA- briefs, 

Delgado was completely under the cont:rol of Narconon 

of Georgia, and we spent about a yea:r of lit1gat~on 

try1ng to prove that p01nt. 

At some point when we were about to take the 

deposition of a lady who we found in florida named 

All1son Rlepe, who was il former employee, we 

produced for the very first time -- th.;! Defendants 

that case produced a document that referenced for the 

very first time something called a Board of 

Investigation, .and the Board of Investigation 

invest1gation into allegations of ml sconduct and 

sub.'ltandard hous1ng occurring at the Delgado 

facility, and so that sort of br~ngs us up to speed 

where we were with the .Motion for Sanctions. 

We went through a number of depositions where 

asked witnesses spec~fically whether or not there 

any investigation into the housing conditions, 

. ..,.hetht-r anybody looked into the issuts of studt-nt 

drink~ng and drug use and all of that sort of stuff, 

and then went through, if you will remember, 

deposition cllps on the video. 

THE COUR'r: Right. 

MR. HARRIS: Where there were a number of 

witnesses who we believe d~d not provide truthful 

testimony. 
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but 1 still want. you to h~ghJ ight the areas t.hat you 

think I need to focus on. 

MR. HARRIS: Sure. And I don't wa.n t to re-plow 

o.ld ground, but I also want to -- 1 know you hi::!.Vt 

done a lot of things since this h~aring, and so I 

want to k.ind of catch up to speed. 

'l'HE COURT: feel free to refresh my memory at: 

any time. 

MR. HARRIS: All nght. If you W!Jl rememb~r, 

Your Honor, •;~e had a hear~ng in March and it was a 

hearing where basically what did was we went 

through the discovery responses and outlined ill 

opinion a number of discovery responses that 

believe would have elicited, if it had been a 

truthful response, would h.:~ve elicited this Bc•drd of 

Investigation. 

And just -- I don't know if you remember <1ll of 

this, but the g1st of it 1s that Na.rconon of Georgid 

was, we believe, running a housing facility at a 

place called Delgado Development. We believe th.:y 

\~ere doing that :...n order to get around the DHR 

lice-ns1 ng reguJ at1ons, and as j_ t turns out our 

Complaint. alleges <'l.ll of that. 

We allf>ge that they contr0lled Delgado. J.t 

simply sort of a way of skir:t.i.ng the r~gul<n.ions and 

At the end of that hearing -- there was a .<:>econd 

hearing after that. 

THE COURT: 1 wanted Mary Rieser to be here for 

that heC~ring, right? 

MR. HARRIS: That's correct. On April 5th we 

had a second hearing, which was an evidentiary 

hear~ng where we put Ms, Rieser up. 

THE COURT: Rieser, sorry. 

MR. HARRIS: And, basically, at that point you 

wanted to hear from her because you wanted to 

determine, frankly, her credibility, 1s what you 

said. 

At the conclusion of those two hearings I think 

there were things that we had established, at le~st 

by my reading of the r<::cord. What counsel for 

Narconon had said at those hearings was on the March 

23 ht::anng there lS no question that these documents 

should ·have been produced, absolutely. And then 

there was a second hearing where, frankly, counsel, I 

thinJ.:, tried to equivocate a little bit and you said 

at the April 5th hearing you said, "Now wait a 

minute, I thought you said th~:re was no dispute about 

these documents shouJ d have been produced." 

And at that point there is a second admission on 

the record that the documents should have been 
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produced, i;:ind then Ms. Rieser testifies, basically, 

that the reason the documents were not produced is 

because .she forgot about them. 

And then we have further colloquy with the Court 

and 1dth counsel, and you at that point asked them 

directly: "There is no disput~ here about at least 

the probation letter." I don't know if yo\1 remember 

that, 

THE COURT; I do. 

MR. HARRIS: But they were put on probation on 

March 23. There :ts no dispute about that. That 

should have been produced and that that clearly k'as 

responsive to a discovery request. 

And $0 I think the record from the previous two 

hearings make 1 t clear that these documents should 

hav~: been produced; they were :responslVe to a number 

of dlfferent >iiscovcry requests: th~rEo are several 

admissivns 1n judicio by counsel for t~arconon of 

Georgia that they should been produced; and 'the 

evidentiary record before the Court at this po.1nt 1n 

time for Hs. Rieser is I forgot about them. 

The Court then l<~te-r tll?.kes a finding, I don't 

kno1.,r 1f yo11 -remember: this, but bas1C<1lly setying that. 

I d:u.i not flnd the witness to be cred.1ble, and so 

that's wh.::re we are. 

there are a number of documents -- and, by the way, 

this i.s the pattern ) n thls case. It's happened 

constantly. 

THE: COURT: Hold on one second. 

(Short break.) 

THE COURT: All right. We left off -with --

MR. HARRIS: The transcript from the Ap.ri.l 5th 

heariflg on Page 53 the court says, "I think it's 

pretty clear that t:hi.s was d1scoverabl~. I guess the 

issue is was it done intent1.onally or was it done 

inadvertently arid, frankly, I'm struggl1.og with this 

because it seems odd that she," being Mary Rieser, 

"would not remember an investigation with these 

issues and "C-hen 1t miraculously shows up." 

And so that's ~,o~here we were and then thece 

further discussion where the question is posed to 

counsel, "Well, rto we know that ""e 've: got all of the 

docum<:nts now?'" And at that point in time counsel 

says, "Yes, they have all been produced at this point 

ir. time." 

And I said this 50 times and I' 11 say 1t one 

more time. This is not about the lawyers because 

1vhat M.s. Marschalk sald is not true. And it's also 

someth1ng that. Mr. Root and Ns. Shaw discovered 1<J.st 

\-oeek for c.he first time, I 1.magine, because they 
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THF.: COURT: Okay. 

MR. HARRIS: And the reason I'm bringing all of 

that up is I'm a llttle bit confused by this 50-pag<:! 

brief that the Defendants have f.i.l<:d \~here those two 

thirrgs that I thol.lght \¥e cledtly hild est~abl.ished, 

apparently now there is an argument. Well, you know, 

you can construe these things a certain way. There:: 

is a way that you can respond to them where we wer:e 

doinq our best. 

I don't believe that's where the record sits 

rigl:1t now. 1 think the only thing that we need t,t) 

grapple with right now i.':l whether it' .s intentional. 

They clearly weren't respon!';\iVe. They clea1·1y 

weren't produced. They clearly were increditly 

probat:tve to thl.s lawsuit, and we didn't get them. 

And so that's where I think ·we are right at this 

moment. 

THE COURT: Let me ask 'j'OI.l one question. Is 

your Motion for Sanctions solely against Na..rconon of 

Georgia or is it also against Narconon IntE::rnat:ional? 

HR. HARRIS: At this point it is sol(>ly aqainst 

l~arconon of Georgia, 

•rHE COURT: All riqht. I just wanted to make 

sure. 

MR. HAI\P.JS: Now, after the Apnl Sth hearing, 

produc~d to us at a deposition that we took in L.A. 

for the very first lime, t~,o~o years after the 

litigation ha:; occurred, an e-mail that should have 

been produced that talks about the Board of 

Investigation and, in fact, at.tac:hes the Board of 

Investigation documents and the Urgent DLr.-ectiv..: a.nd 

sends those to N<:~rconon International. 'l'hat e-mail 

from Mary Rieser. 

TH£ COURT: Wait a m.inute. It is an e-mail from 

Mary Rieser to whom? 

MR. HARRIS: Correct. lt's to Claudia at 

Nar<:onon International. May I approach, Your Honor? 

THE COURT: Please, 

MR. HARRIS; This is a composite e;..hibit of !-'ome 

documents that 1 want to talk about, and I wc•l..'ld. like 

to tender th).s into the record, and then the tab that 

I wanted to show you. It's under Tab 3, Bates Number 

O.;smund International 1968. 

You w~ll see down at th~ bottom that there is a 

time stamp when the document was printed out. 

believe it is the 9th. 

THE COUR'l': July 9. 

MR. HARRIS: Correct. Now, what this is is Mary 

P.if!ser telling Internatlonal that she has opened up 

this Board of Investigation and attaching the Board 
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of Investigation documents and the Urgent Directive 

and sending 1t off. 

THE: COURT: And thJ.s war.~ first produced to you 

'oy Nar.conon of International or Narc-anon 

International? 

NR. HARRIS: Correct. 

'l'HE COURT: By Mr. Root and Ms. Shaw? 

NR. HARRIS: That's correct. It has never been 

produced by Narconon of Georgia, 1vhich gets me to my 

next point. 

THE: COURT: Okay. 

MR. HARRIS: There was a production of documents 

from Narconon International, and I'm going to 

SUIMli:trlze them for you, but a lot of the documents 

are there in that packet, but the q1st of it is that 

in March of 2008 the housing conditions at Delgado 

had gotten so bad that the Board of Investigation is 

opened and they began, they being Georgia and 

International, beyan to implement th1s, what they 

descnbed as a prooram to get r1d of the Delgados; 

they are going to run the program from Narconon 

Inte.rnational, .:~nd they desc:ribe all of thesE- things 

that need to happen. 

And the point of all of this, accord1ng to the 

documents that I have just submitted into the record, 

been telling Georgia to get rid of the Delgados for 

five or s1x months. And they talk about this ongoing 

problem, and it's clear that there were a number of 

e-ma.ils that went back Clnd forlh. In fact, the ones 

they produced reference the ones that are on both 

sldes of them that we don't have. 'rhey are documents 

that were sent from Narconon of Georgia about halo.' 

they planned on gett1ng -- what the program was for 

get.t1ng rid of the Delgados that we don't have. All 

of that documentary evidence. 

Here we are two year5 later even after the Board 

of Inve,"Stigation has finally leaked out and they 

can't control it anymore, they are still nut giv1ng 

the ~nformation that we need. 

Now, probably the most damning thing in my 

opinion is, and this is where wE: stopped off at this 

last hearing, is on March 23 they send this letter to 

the Delgados and they say look, you're on probation. 

You're so bad, we're going to put you on probation. I 

don't know if you remember that from the last 

hearing. 

THE COURT: I remember thnt. 

HR. HARRIS: Even though there is all of this 

discussion about the problems of Delgado and what 

they're go~ng to do to get rid of them and the Board 
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is to have the ev~dence that they need to get rid of 

Haricl Delgado because she J. s a high up membe1: ot t:he

loca.l Church of Scientology and they need to build a. 

rec-ord in order to get nd of her. They can't just 

can her because she's got jul.ce at the church and so 

they need to bu1ld a record, 

And so there is a number of e-ma1ls bi.ick and 

forth betwee-n Narc.onon International and Na.rc.onon oi 

Georgia describing the purpose of the Boa.rd of 

Investigation, w:'ly they're doing it an::1, bas~cally_ 

talking about all of the things that they need to 

gather together in order to put this thing tc.gether 

to get r1d of the Delgados. 

Now all of tha.t makes it abundantly· clea.r to me 

that they didn't forget about this. I mean, t:his 

a big deal. Thls is someth1ng that they \Vere working 

hC~rd to do to put together so that they \VUUld have 

the ammo with1n the church to get rid of the 

Delgados. 

Not a single e-ma1l document related to this has 

.;over been producerl by Narconon of Georgia. Nor: one. 

Now, the second point is we don't clearly helVe 

all of the other ones that these are allucllnq r.o. In 

filet, one of thE' e-mails says you have been 

telling -- we be1ng the people <1t Internatlonal haVE"· 

of Investigation, aJ l of this is happening 1n March. 

After March 23 there 1s not a s1ngl<:! document that 

has been produced in this case by ei th<"!r defendant 

about what happened, and I find that inconceivable. 

I mean, they implement an investigation, they 

put th.is program together, and then they jus:: 

suddenly ~;topped talking about it. 

THE COURT: You're, talking about the board-

after the Board of Investigation? 

HR. HARRIS: Correct. After they put them on 

probation. And you remember Ms. Rie3er's testimony 

well, you know, things seemed to get better. 

THE COURT: Did they ever come off probation? 

We don' t know. 

MR. HARRIS: You may remember that. I think you 

asked that question, did they ever come off 

probatlon? 

MS. MARSCHALK; Yeah. Mary Rieser testified 

about that in the last_ hearing. 

THE COURT: Okay. 

MR. HARRIS: Yeah, anci she said she couldn't 

really rP..member whether they formally did or not, but 

that 1s not the point. There is absolutely no way 

that they didn't keep talking about it after March 

when th1s thing is implemented and it 1s noo,.,r 
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broadened International and Georgia. 

And so all of that comes back around to where I 

tr,ink we were at the last two hearings, and I'm nol 

go1ng to belabor this becau::.e I, you know, th1s :is 

the third hear1ng we have h<:.~d J.t. At the end of 

the day what the Court has sa1d J..s that the Court is 

grappling with ..i.s, lS this intentional or not? Jt.nd 

the answer 1s yes, it is, because it's important. It 

mattered. They dJ..dn' t want it to get out but they 

couldn't get rid of the Delgados because they were 

higr, up members of the church. 

Someone at Georgia made a conscious decision 

that they were not 90ing to produce these documents 

and, you know, if you live by the sword you d1e by 

the sword, and if that is the decision that they made 

I think the only thing that you can do, I th1nY., that 

would make this case be fair is -- and you can't 

force them to give me the documents because, 

apparently, they are not going to, is to sanction 

them for their discovery misconduct. 

And so the other thing that 1s interesting about 

that SO-page brief is over and over ng;nn the brief 

tR] ks about how the Board of Investig<'ltion is nothing 

more than a corrtpany who lS us1ng a vendor JUSt trying 

to control t!le vendor and put reasonable expectation.-:; 

name of Herman Fussell w1th the E'oltz Martin firm, 

\-lho actually is representing Narconon of Georg1a and 

Narconon Internat1onal with respect to a declaratory 

judgment action that has been f1lcd by Western World 

Insurance Company. 

THE COURT: Oh, okay. When \•:as that filed? 

MS. MARSCHALK: In Federal Court. 

HR. FtJSSE.LL: l> month ago. 

MS MARSCHALK: A month ago. And so t1r. Fussell 

1n the gallery here today. 

THE: COURT: Welcome. 

MS. MARSCHALK: The flrst thing that I want to 

do is apologize because my argument is going to be a 

little bit more lengthy than Mr. Harris'. 

THE COURT: That's fine. We're going to be here 

all day and so not a problem. 

MS. MARSCBALK: Okay. Well, I do -- I try very 

hard to make more brief arguments. 

THE. COURT: I want you to tell me exactly what 

you think I need to know, and so take your time. 

MS. MARSCHALK: I appreciate that. The first 

thing I want to do outs1de of apologizing to the 

Court for the length of my argument is I acknowledge 

that MaJor Desmond and his wife are in the courtroom 

here today. 
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on the vendor. It's clear to me that whoever wrote 

the br1ef, and I'm assuming it's Ms. Harschalk, 

di.dn' t have any of these e-ma1ls. Th0y were never 

produced to the lawyers, otherwise the la\v-ye1:s wotJld 

have said -- they '1ever would have dr:!scr:i.bed 

thi.s Board of Investigation as bej ng some sort of 

I think they used the example of a coffee vendor. If 

1..-e were a coffee- vendor we have reasonable 

e:<pectations to make sure that the coffee is qood. 

mean, that's not what wa:s going on 

THE COURT: l 'm sure if the lawyers had seen the 

documents they would have been produced. 

NR. HARRIS: I believe that. I belleve that, 

but and .1 t' s happened constantly throughout this 

case. And so I'm going to sit down ond be quiet. 

You have heard from me and I have: spok~n my peace on 

this. 

THE COURT: Okay. Thank you. Ms Marschalk 

NS. HllRSCHALK: Thank you, Judge. l~s you know, 

my name is Barbara Marschalk. I'm here with my 

partner, Steve Miller, and we now intimately 

represent Nnrconon of Geo.rgia. We 'v~ got 

reinforcE-ments 10 the form of Dave Root and Hs. 

Cheryl Shaw. 

Also in the gallery is another lawyer by the 

I actually had the opportun1ty to meet them when 

mediated this case 1n Hay and I told them at that 

time that I wds very sorry that lt is unCer these 

circumstances that we meet, ond that has not changed. 

And I want to be very clear to the Court and to 

the Desmond family that whlle I'm goi.ng to be c.alking 

about th1ngs that are very sens1t:i.ve and, frankly, 

probably very raw still to the fam1ly, it is not my 

intent t.o disparage them cr to disrespect the family. 

THE COURT: I'm sure they appreciate that. 

MS. MARSCHALK: All r1ght. And so we come before 

the Court on the Motion for SanctJ.ons that Mr. Harris 

surprised me with. I'm not bitter about it, but that 

he surprised me wi. th at the heanng on b.pri 1 Sth when 

he stood up and asked the Court to strike my client's 

Answer, and ever s1nc.;; then I have been trying to 

think about this day when I have the opportunity to 

stand before the Court and focus the Court on exac.tly 

\..-hat is it that we're tal king about. 

Because throughout t.he multiple hearings that we 

have had, have had video clips, we have had 

documents shown and highlighted, nnd I think that 

it's my job as an advocate for my client, as a 

zealous advocate for my client, to boil the case dovm 

to simplicity and to try to strip it from t.he 
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extraneous thlngs that are swirling around in the 

case such as wog law. I know wag law came up at 

of the hear1.ngs, and humanoid came out, and thi.'3 

terminology from the Church of Scientology. 

What: I want to do lS try to strip thut away from 

the case and bring it to what it is, what actions 

that my client did that Mr. Harris believes arc 

sanctionable. And from l13ten1ng to •~hat he just 

said lt sounds like what ,..e are talking about 1s the 

failure to produce the Board of Investigation 

documents. 

THE COURT: I don't think it wao; JUst that. 

thinY. there other things as 1<1ell, including the 

Brad Taylor employment file. Am I right about that? 

Or the --

MR. HARRIS: Well, yes. 

THE COURT: I remember that never su1·faccd until 

I had to get involved and, miraculously, that 

appeare.-d a couple of days afte:r that order. 

MS. MARSCHALK: Okay. I misunderstood because 

•..;hen he just stood up here and he really focused on 

the Urgent Directive!'> and the Board of Investigation, 

but I am prepared --

THE: COURT: In the briefs 1 want you to 

address all of them, okay? I want you to address all 

is not with respect to thls alleged discovery 

violation. 

And the reason why -- the reason why they're 

trying to do that, .ludge, is becau~e they're trying 

to say that Narconon of Georgia controlled the 

housing, right? And that, in fact, that's what Jeff 

Hat:ris just stood up here and said. You know, 

have spent a year and a half trying to build a record 

that Narcor10n of Georg1a controlled the housing, and 

that they made representatlan!:l that they controlled 

housing. 

And one of the thing.s that it is 1ncredibly 

important for the Court to recognize is the fact that 

Patrick Desmond was 21 years old when he came to 

Narconon and he, himself, s1gned documents that 

acknowledged that Delgado Development housing and 

Narconon of Georgia were two separate entities, and 

that' !S something that I want to be 10 the background 

as I begin to talk about these alleged discovery 

sanctions. 

I just don't want the Court to lose sight of 

that. 'fou know, the fact that Patrick, himself, 

signed documents that acknowledged that they were two 

separate entities. And, in fact., at the time that he 

had died, Judge, had actually been through the 
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of them. 

HS. HARSCHALK: I ab.•;olutely will. Be.fore I do, 

obviou:oly the parties see the case very differently, 

and I know that Mr. Ha:rris wants to contend that tl"-.u:; 

case lS about the control of Delgado, and !"low 

Narconon of Georgia and Narconon International 

basically conspned together to control thi.~:; housing 

compat1y and throw out Ma:::1a Delgc..do because they had 

a hard time because she is in Lhe Church of 

Scientology. That's not what the case lS about.. The 

case l.s about a 28-year-old man who mal:l~ a very bad 

dec1sion. 

THE COURT: I'm famill.ar with the facts of the 

I really do want to foc.us on the alleged 

discc,very violations. I know the facts, 

MS. MARS CHALK: Okay. 

THE COURT: And I don't think those need to be 

rehashed. I just want to focus on the issues fvr this 

hearing. 'fou can spend as much t1.me as you ne:ed on 

those. 

MS. MARSCHALK: Sure. And the reason ;.1hy -- the 

reason why I start there, Judge, is because wh<~t I 

Lhink has happened is tho:~t I think that the other 

side is trying desperateJy to avoid the facts ot the 

to make the case about something that., trankl.y, 

program, gone home from the program, and come bad: t.o 

the program. And so he knew exactly Hhere he was 

going. 

THE COUR'l': All right. Well thitt, I undersLmd 

that you are trying to be a zealous advocate for your 

client, but I'm going to ask that ycu limit your 

argument solely to the issues pertaining to the 

allegations of the abuse of discovery because I think 

that's what we're here for 

NS. MARSCHA.LK: All right. When I look at the 

Motion for Sanctions I have calculated a couple of 

th1ngs that they are claiming that my client didn't 

divulge durlng the discovery process 

The Board of Investigation document is one of 

them that seems to be the main thrust of the mc•tlon; 

the allegations related to Oxycontin use on the night 

of Patrick Desmond's death; the, what are c.alled 

crams and E'R materials that were: sent by N;n·conon 

International to Mary Rieser after Patrick Desmond's 

death; and Brad Taylor's --it wasn't actually Brad 

Taylor's personnel file, Judge. That ;~as produced, 

THE COUR'r: It was his student fll'-'. 

MS. MARSCHALK: It was hl.s student file. 

·rHE COURT: I knew it was something having t<.l t:lo 

with him. 
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NS, HARSCHALK: Right. And so what I'll do ls I 

want to try to tackle them one by one. 

THE COURT: ThanK you. 

MS. MARSCHALK: And, of course, I think -- and, 

again, I don't want to beat a dead horse, but I have 

made it clear to the Court that the discovery in this 

has been overwhelming. 

As you know from standing in my shoes, in most 

\../tongful death cases that do not involve 

allegation of product liability, product. defect, you 

don't have tens of thousands of pages of documents 

being produced, and in th1s case stand1.ng here today 

we have responded. We have served 183 responseo;;. 

Narconon of Georg1.a. Not Narc.onon International. Not 

Delgado. Not the Pblntiffs. Narconon of Georgia, my 

client, has responded to Requests for Production of 

Documen"Cs 183 times. We have responded to 

Interrogatories 52 times. We h~ve produe-ed, as of 

today' s date, 18, S57 pages of documents. To say that 

this is a b1g case as far as discovery is an 

understatement. 

And I think that Mary Rieser at the last 

hearing, Judge, testJ.fl-ed that this was the first 

time that Narconon of Georgia has ever been sued. 

They have never had another student di~ while going 

Plaintiff's request was not sufficient? 

MS. MARSCHALK: Well, with respect to that, it 

suffl-cient. And what happened, Judge, they 

requested the statements, we objected, and 

identified the statement that alleges the oxycontin 

We identified that on a privileged log, and 

that was over a year ago, and they waited over a year 

to file a Motion to Compel. And remember, that was 

the report by Mary R1eser that she sent up to Claudia 

.ZI.rcabascio, which the Court reviewed in camera and 

after the Motion to Compel ordered the production and 

we produced that statement. 

And s.o there was no violation of any discovery, 

no willful intent to hide anything the discovery 

process, and no evasive response. In response-

THE COURT: Whiloa they're coming 1n, where is 

the request? Do you have a copy of the request? 

MS. MARSCHALK: I do. Yes, I do. 

TH~ COURT: Okay. 

MS. MARSCHALK: I have all of them. 

THE: COURT: I'm sure there 

request sent. 

MR. HARRIS; There was. 

than one 

MS. MARSCHALK: There six:. There are sue 

THE: COURT: Okay. 
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through the progr.o1m. They have n~~ver b<~en sued 

before. And, unfortunately tor th0m, the fir!;t r: 1 me 

thal they sued is by really, really, (;CJP<'lble, 

competent and aggressive Plnint1.ff's attorne:ys who 

have done a hecY. of a good job in serving d:i scovery, 

and so that's sort of the background in "Jhlch t.h..=:ose 

allegatlons come up. 

And so the flrst, let's talk about the first. 

THE: COURT: Okay. 

MS. Ml\RSCHALK: The oxyr::ontin. The allegations 

related to Oxycontin I went through the document. 

requests and I th1nk that the discovery requesLos that 

they rely upon called for any stntements that 

given or that Narconon obta.1ned after Patrick 

Desmond's death that rela.te to the incident, eo kay? 

That's the discovery request that that's respons1ve 

to. 

And let me just pur: t:his in context because J~ff 

and I went for drinks last n1ght and we ~~ere talking 

about this case and we 1t1ere talking about r.hLos motion 

and he said, "Don't you thinY. that it would hav..- been 

nice for me to have these documents?" And I snid, 

"Yeah, if you had requested them." And that.'s whF:.rr~ 

1 w<.~nt:. to start by --

'fHE COUR'f: All nght. And so you think the 

MS. t-lARSCHAI.K: And honestly, Judge, I have to 

find it for you. 

THE COORT: Okay. 

MR. HARRlS: Here you go. 

THE COURT: Oh, you found it? 

MS. MARSCHALK: Do you know which one you have? 

MR. HARRIS: I don't know which one you' rc 

talking about. There are all of them. 

HS. MARSCHALK: And I'll find that. Ci'in point 

it out for the record. But I think that's, arguably, 

the discovery request thal would seek the allegation 

related to Oxycontin, all right? That was c.bjected 

to. We f1led a Notice of Flling of pnvileged log. 

We f1 led the privileged log with the Court. 

Plaintiffs sought to compel the documents. The 

Court ordered them. We produced it. There has be.;>n 

no discovery with respect to the allegation rclar.ed 

to Oxycontin. 

Further, Judge, despite the fact that we filed 

that privileged log, okay? And we took the posl.tion 

that that was privileged --

THE COURT: When did you respond to that request 

and when did you file that privileged log? 

MS. MARSCHALK: I'm go1nq to have to look that 

up. 
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and if it is a spallation 1ssue what, 11' any, 

sanctions are appropr:..ate' 

And, aga:i n, I know that we have covered thls 

other hearinqs, but there are two tests that the 

Court has to apply before making a determination that 

documents were spoliated. 

The flrst test is a two-pronged test, and the 

Court would have- to flnd that those Crams documents 

and the documents to Mary Rieser advis1ng her. of how 

to deal with this from a public relations st.andpoint 

after l?at:rick Desmond had died were necessary lo this 

llt1gat1on. 

You would also have to make a finding that those 

documents were destroyed or otherwise lost in the 

face of pending or contemplated litigation. 

And it 1.s only after the Court finds that those 

documents were necessary to the litigation and that 

the litigation was pend1ng or contemplated at the 

time that they were destroyed that you then employ 

the five factor test to determine: whether or not 

sanctions are appropr1.ate. 

THE COURT: Okay. 

t-1S. MARSCHA.I.K: A.nd the five factor test 1s set 

forth in the Chatman v. Auto Owners Insurance Company 

r::ase, and ~t .i.s located at 220 Georg1a App. 539. It 

produced into the death of Patr1.ck Desmond. 'l'hey 

really are, according to the testimony of Mory 

P.ieser, they really are documents that talk about how 

to handle this from a PR standpoint.. 

And that's one of t:he things that we're going to 

get into a little bit further down the line in the 

l"lot.ion for Sanctions as well as in response to the 

motion to unseal the documents. PR is a big deal to 

the l'la:rconon entities because they are facing a lot 

of attack . ., from various individuals and entities all 

Not only all over our country, but all over 

the "''orld and all over the Internet. 

And so I think that the first prong 1.s whether 

or not these things are necessary and, I mean, 

frankly I don't know that there is any evidence 

before the Court that a PR, how to deal with this 

from a PR standpo1nt would be necessary to pending or 

contemplated litigation. 

And, in tact, Mary Rieser testified and has 

submitted affidavit that she contemplated 

litigation shortly after Patrick's death. And so 

there is probably no question that if the documents 

went rnissing after Patr:ick's death that there Wds 

probably pending and contemplated litigation in my 

client:.' s test1.mony, 
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is a 199f· dec~sion. 

The first factor of the f1ve factor te.,t lS 

whether the moving party was preJudiced a re:sult 

of the dest.ruction of the evidence. No. 2, whether 

the prejudice can be cured. No. 3, the pr:actic<'ll 

importance of the evidence. Nt\. 4, whether: the 

alleged spollating party acted in good or: bad faith. 

And No. S, the potent~al for abuse if e:<pert: 

testimony about the evidence VJilS not excluded. 

THE COURT: Say the last one again. 

MS. MARSCHALK: Yeah. It doesn't really apply 

in our case. It.'s really more for products cases, 

but the potential for abuse if expert testimony about 

the evidence was not e;..;:cluded. 

It l-S really in produc:ts cases where documents 

go missing. 

THE COURT: Okay. 

MS. MARSCHALK: And that is not really 

applicable here. \tl'e talking about PR documents 

that were sent after Patr~ck Desmond died, and I 

think because of the very nature of the documents and 

th.:>.t t.hF·y are document'S that don't relate to cHlYt.hing 

that happened at Narconon of Georgia before Patr.i.ck 

Desmond died, are t.hey any investigatlon. !:''or 

examplE:, l1ke- the reports thal the Court ordered 

'rHE COUR'l': I remember that. 

MS. MARSCHALK: I think lhe quest.i on ls really 

whether or not the documents ·,...ould be necessary to 

that 11 'ligation. 

THE COURT: Yep. 

MS. MARSCHALK: And only then you have to look 

at tvhether or not there is any prejudice to the 

Plaintiffs, whether or not that prejudice can be 

cured, the practical importance, et cetera. 

And in this case, Judge, I don't. th1nk that the 

f'laintiffs have demonstrated any prejudice by not 

having access to the PR documents about hc·w tc• deal 

'"i th the death of a student while in a Narconon 

program, and I think that that applies across the 

boai.'d to that five factor test. 

And, you know, as the Court knows, the cases 

that really deal with spoliation talk over and over 

again about how a spoliation charge -- typically the 

v;ay that you deal w1th this spoliation evidence is to 

give that charge that the jury can presume that, you 

know, the documents were unfavorable, and thE- courts 

have held time and time and time again that that 

spoliatl-on charge is really only to be given in 

exceptional circumstances, 

And I think in this particular case if the Court 
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·.vas to find that, in fact, there was any spoliat1on 

of these documents that, perhaps, the better way to 

deal ~>~ith it would just be to allow Jeff Harris lo 

question Hary Rieser about it in front of the Jury. 

You knov, you were g1ven these documents after 

the death and ~.!here they today? They don't 

exist. And let the jury draw its own conclusions 

about whether or not they think that those documents 

tvould somehow have assisted in tht': Plaintiff's cause 

of action against Narconon of Georgia, even though 

they were created after Patrick Desmond's death. 

The next VC•lume of documents that I have in my 

notes l.!'l Brad Taylor's file. And I don't really knmv 

1vhat to say other than, again, Brad Taylor's flle was 

one that was requested fai:rly recently. It wasn't 

requ.;;sted in the early 

early s.:::ts of discovery. 

it was not requested in the 

There "<¥<'IS a set of discovery that requested a 

number of student files and that, Judge, was 

originally -- as you can 1mag1.ne Na.rconon objected to 

that, because as the Court knows, and we have c1ted 

fer the Court, there 1s a federal sti!tute in place 

that specif.icalJy protubits the d1sclosure of any 

drug <..nd <Jlcohol rehabilitation records, including 

the identlty of the person who went there. 

mean, Narconon would be in violation of federal law 

had they done that. 

'fHE COURT: Okay. 

MS. MARSCH.ru.K: Okay. And so then we get the 

1vai ver, and Narconon of Georgia starts searching for 

that file. And this i5 the file that the Court 

wanted to hear ttstimony about at the April Sth 

hearing because Hary testified she -- and if I'm not 

mistaken, she still hadn't found the file 

April 5th heanng. 

of the 

THE COURT: No, that's correct. She said she 

needed another five weeks to try to locate it. 

MS. MARSCHALK: Right. And, in fact, she didn't 

take another fl ve weeks. 

THE COURT: I didn't give her another five 

weeks, 

MS. MARSCHALK: I know. The Court was pretty 

upset by that, and I th1nk you gave us through Friday 

the 13th to locate the file. 

THE COURT: I think I gave her five days 

something, or 10 days. I don't remember, but it 

nor. five weeks. 

Ms. MARSCHALK: It was Friday the 13th. 

remember because that stuck out in my head that it 

lJas Friday the 13th. And, in fact, Ms. Rieser did 
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And so Narconon can't even dlsc.lo.<;e whether or 

not John Sml th •~ent through 1 ts program unless theJ:e 

has been a wa1.ver. 

THE COUR'r: Are you te.ll i ng me that you can • t 

disc.lo5e redacted records that eliminate <.'\J 1 

identify1.ng 1.nformation of the particular student, 

res1dent, or patient? 

HS. HARSCHALK: No. It's Bre.d Taylor's file. 

mean, how would 1r1e produce Brad TayloJ.-'s file and 

still maintain confidentiality? It's his file. It • _.:; 

his st.udent file. 

THE COURT: Without a waiver is what you're 

saying? 

MS. M..4RSCHALK: Correct. 

THE COURT: OY.ay. 

MS MARSCH.l\LK: And once he waived, once J1e 

1vaived it, he w.uvcd th.;~t privilegE:, which he 

did by the way. Aga1n, I can't get a waiver from 

Brad Taylor because Brad Taylor won't talk to me, 

okay? And I was not g1ven a waiver in advance of 

Brad Taylor's deposition by the Plaintiff's 

attorneys, even though they had had convfO'.rsat.ion'J 

wit.h him and had meetings with him. 

I didn't have a \o/dlVer and so, frankly, unti.l I 

get that waiver at his deposition lhere wac; no -- I 

locate that file. We submitted an affidavit from Hs. 

Rieser that that was -- that l.t 1-1as loc.::ated. And she 

searched 75 boxes of documents lt was located in a 

m1slabeled boz. Apparently, student files are kept by 

years. 

And I showed the Court All is on Riepe's student 

file and how big it is. They are fairly voluminous 

student files, several hundred vages a piece and, 

apparent-ly, Brad Taylor's file was contained 

mislabeled box. And Hary Rieser, she found l.t late 

one night. She contacted me at 11:00 something at 

night. She had offered a SSOO reHard to the per.<.;on 

1vho found it and, 1n fact, paid that reward to one of 

her employees who found Brad Taylor's file. 

It was then immediately, I thl.nK I might have 

actually tex:ted Jeff and said wt:'ve got the file and, 

in fac:t, we produced the file. Again, ther-e was, 

frankly, there was no Motion to Compel. We had .said 

that we can't find the file. You wanted to find out 

what the --

THE COURT: Well, didn't the Court order her to 

do that? 

MS. HARSCHALK: 'tou d1d order her to find the 

file. 

THE: COURT: Okay. 
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HS. HARSCHALK: Well, t.o try to flnd the file, I 

think, a.nd you were golng to hav~ another ht:::aring on 

the 13th if ,'lhe could not find th.: file. 

THE COURT: R1ght. 

Ms. MARSCHALK: But we found the f.i.le and she 

produced the file while discovery was sU ll ongoing. 

There is no allegation that anything i5 miss1ng from 

that file. 

And it's 1mportunt to peek behind the curtain of 

the file, okay? Because the reason why Mr. Harris 

wanted that: file so desperately was not because he is 

interested in what Brad Taylor wrote as far a.s h1s 

training routines and his, you know, co11fessiC1ns or 

\>'hatever with respect to his alcoholism. What LTeff 

Harris wanted from that file t..,ras to de::rnon~.trate that 

there had been letters sent by Narconon on Narconon 

letterhead to the Tennessee courts similar to the 

Florida courts. 

Remember, of the allegations in thts case is 

that my client somehow mislead the florida courts by 

sending to them letters. 

THE: r::OURT: That out.patient facility --

MS. NARSCHA.I.K: That speciftcally omitted the 

\.fOrd outpatH~nt _ And this is why j t :..s so tmportant 

to peek behind the curtain because when l was going 

before I cross-examined Brad Taylo.r for use as 

evidence at trial because that depoaition was taken 

for use as evidence at trial. It was videotaped, and 

I didn't have access to that. 

THE COURT: Well, if you had had uccess to it 

I'm confident you would have produced it. 

MS. MA.RSCHALK: Actually, I wouldn't have until 

he si9ned the waiver. 

THE COUR'r; All r;Lght .. Well, whatever time you 

could do it, I don't think the issue is ·with counsel. 

MS. HARSCHALK: Sure. 

THE COURT: I still, I '11 be perfectly honest, 

I'm very suspect of the condl.tions under tvhich the 

file was miraculously found and turned over. 

MS. MAR.SCHALK: I think, and I appreciate that. 

I appreciate the honesty of the Court. I think that 

the next question, and I hear what you're saying 

about your suspicion, but I think the next question 

is okay let's assume that that's true, where lS the 

harm? 

BecausE! in order to find, 1n order to actually 

sanction my cltent, there has to be some harm 

suffered by the Plaintiffs, and what harm has been 

suffered by the quote/unquote late production of Brad 

Taylor's file when the whole thtng they are trying to 
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through the .':>tate flles, the Georgia state fHes, I 

came across s~veral letters, and I would like to 

tender these ln as exhibits because 1t's .lmportant t.o 

peek behind the curtain, but I found letters to our. 

very own state of [lHR wr1tten -- here is dated 

September 18, 2006. No outpatient on the }etterhead. 

Here is another one, Narconon of Gcorg.ii.l, dat.::d 

April 9, 2006, to Mark Becker in the G€'.orqia 

Department of Human Resources, State uf Georgia. 

Outpatient 1s not on the letterhead. 

And so this allegation that there 1s some 

sin1ster conspiracy to mi3lead the Flonda drug c:ourt. 

and the Tennessee drug court is, frank!)', completely 

contradicted by the fact that 1ve are tvriting our own 

licensing body on the very letterhead that they sai' 

is altered to mislead these courts into thinking that 

are actually a resid'"ntial rehab. 

At the end of the day, Brad Taylor's file was 

produced wholly Intact during the discovery period. 

1\nd so, again, sanctions, I don't think 

sanctions are appropriate givf>n the circumstances of 

the case and the fact that t·lary Rieser has testified 

t.hat she ptlt an APB out for that file. 

And, in fc<ct, ,Judge, if you think about it, it 

sur~ would have been nice fo.r me to have that fj le 

look for in the file is letterhead that doe':ln' t 

contain the word outpat1ent. 

And, Judge, I can find literally hundreds of 

example.s of letterhead that does not contain the word 

outpatient that was sent lo our very own Dep • .trt:ment 

of Human Resources that regulates Narconon of 

Georgi a. 

And so I thinJ.: at the end of the day, you knolo{, 

I understand tlw Court's suspicion and frankly, you 

kno1v, as a lawyer representing clients, I don't like 

it lYhen they can't find something, or especially wh.:n 

you're tellin<J me I've got through Friday the 13th to 

find it. 

I mean, I hear what you're saying, but I think 

at the end of the day and the totality of the 

circumstances, aga1n, no harm no foul, but the 

documents have been produced and there is really no 

harm to the Plaintiffs. 

Which brings us to the most Important., I think, 

documents, that are really the meat of the Motion for 

Sanctions, and that is the Board of Investigation 

documents. And I actually did go through the 

discovery responses very carefully so that I could 

give the Court specific examples with respect to 

these speci fie documents. 
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THE COURT: Okay. 

NS. MARSCHALK: Whi:lt. I would like to do, Judge, 

if you don'l rrdnd, is there really thr(!e 

documents that were produced j n January of th1s y(;ar 

that led to this dispute over the Board of 

InvestJ.gation documents, and what I'd like to do ls 

present those to the Court so that we walk 

through them and talk about the documents themselves. 

THE COURT: Okay. 

Ns. NARSCHALK: Becau.o;e I think we are talking 

about them in a vacuum. 

THE COURT: Okay. 

MS. MARSCHALK: What we have, Judge -- may I 

approach? 

THE COURT: Yes. 

MS. Mr"l.RSCHALK: I didn't even ask that the last 

tune. I just bellied on up to the bench. I'm sorry. 

THE COURT: That's okay. All right. Can we label 

these just for purposes of the record so we know what 

are talking about? 

MS. MARS CHALK: Yes, rna' am. And you want me to 

go aheC\d? F'or the record, what I' l1 do, Judge, lS I 

1d ll mark the letters that I was referencing to the 

SLate. I'll mark those as Defendant's Exhlbits 1 and 

Investigation. Those document.<:; that 1 just handed the 

Court were in my file Those documents were 1.n my 

flle as of October of 2010, shortly after the lawsu1t 

filed. 

These are the documents, Judge, that -- we 

talked about this a little bit at the last hearlng. 

I came on board in this case fa] rly late. After 

several depositions had been taken, I tlunk three 

set3 of discovery had been responded to on behalf of 

Narconon of Georgia and Narconon International. 

I was shocked at the amount of documents that 

had been produced, the number of depositions that had 

been taken, and why the heck is this case taking up 

b-10 file cabinets in my office? And in light of 

that, because I felt very uncomfortable, frankly, 

with the breadth of the case, that's why I pulled 

~...-e had boxes in our off1ce that were labeled "not 

produced" in the Desmond case, and so I actually 

pulled those boxes down, and along with an associate 

and a paralegal, I touched every single piece of 

paper that was not produced because, as an officer of 

the Court, 1 wanted to make sure that we had given 

the ot.he1· side all documents that we thought should 

have been produced 1n response to discovery. 

When I came across, and I actually came 
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(Whereupon, Defendant's E:xhibi ts 1 and 2 were 

mar. ked for 1dentification.) 

THE COURT: Okay. 'l'hat way the record is clear 

about what we're talb ng dbout.. 

MS. MARSCHALK: Than!r you. So.rry. 

·rHE COUR'r: No problem. 

~fS. MA.RSCHALK: And then for purposes of the 

record, EI:hiblt No. 3 will be the t-litrcl1 2, 2008, 

document titled Urgent Directive. 

Exhibit 4 will be the-- it.'s dated Harch 11, 

2008 document, it is a two-page document. It is 

Bates .<;tamped Desmond 2-GA-8588 and BS89. Thdt "'ill 

be E>:h1bit No. 4, and E:...:hibit No. will be a Marc·h 

12, 2008, Board of Investigation recommendation and 

L.ndlngs, and it is Bates stamped -- it i~, a 

thret?-page document Bates stamped Desmond-E-GA-8591 

through 8593. 

These are the documents that we will refer to .?.~ 

.... 4 and 5. 

THE: r::OURT: Than!-: you. All riyht. 

(I<JhEJreupon, DefE-ndant • s E:xhlbl. ts 3, q and 5 1-1ere 

mat ked for idcntific<ltlon .) 

I'JS. MARSCHAI,K: Okay. 8:(11itits 3, 4 and 5 are 

the documents that eventually led to the production 

of the document.<; related to the Board of 

r~xhibit No. 3 first, which is that first documen1:, 

the March 2, 2008 document. When I came across t.hat: 

document I took a hard look at it because it clearly 

is around U1e same time frame OJnd l t clearly relates 

to issues related to housing, et cetera, okay? 

And so I immed:i.ately went back to try to f.ig\.lre 

out whether or not that document and then the other 

t1.-o documents which I found marked as Exhibits 4 and 

5, I immeduttely went buck to determine whethe1: or 

not there was an outstanding discovery request that 

would capture these documents, 

And at the time, Judge, I d1d not have the other 

the Board of Investigation documents. You 1-:no ... :, 

that Board of Investlgatlon file that conta1ned the 

letters that we talked about, the probation letters. 

I didn't have those in my file Thi!; is the scope of 

what r had in my file, but it clearly references the 

Board of Investigat1on. 

And so I went back to look at the discovery 

requests, and in the 108 RPDs and the 42 

Interrogatories I was able to find three RE-quests for 

Product.ion and one Interrogator}' whi.ch I thought. 

these were, arguably, responsive to. 

And the first was the second Interrogatory No. 5 

and the second Request. for Production No. 4, "'hich 
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sought complaints or claims made to or received by 

Narconon of Georgia alleging improper care of 

students at Nar.conon of Georgia. 

And so I immediately went to our responses to 

see what did we respond to them, and th-e response was 

that we objected to the breadth and the scope of 

that. TtH~re was no response made, There 

subject to without waiving said ObJections we hereby 

say such and such. It we obji':ct to the breadth. 

We objec:t to the scope. And that was it. 

There no motion on that. There was -- I 

mean, that it. There was just no response given 

at all, and that was never a f.ac.:tor that was ever 

pressed in any discovery di::;pute, all right? 

And so then I turned to Plaintiff's third 

Request for Production of Documents No. 3, and that 

sought all communications, contracts, correspondence, 

agreements between Narconon and any of the following 

people, including the Delgados. I dtdn't know that 

that was actually responsive to that particular 

request, but 1 started to think maybe if you 

lmplemented more broad bru-sh approach. 

And then I also looked <1t the thlrd Request for 

Production of Documents No. 22, which asked (or 

documents related to efforts by Narconon of Georgia 

Narconon do~s not house students. Wh1ch 1s, again, 

it's a subtle, 1t's a subtle nuance. 

THE COORT: Let me ask you a question. What do 

you think these documents are about? 

MS. MARSCHAL£<: I think those documents are 

about different complaints, both at Narconon and at 

Delgado wl th respect to issues that they were hiding 

with respect to, you know, all k1nds of things, but 

it doesn't -- the other thing is that the questions 

really seem to be talking about a pervasive, you 

knOt>',. drug and alcohol problem at the housing. 

If you read Mary Rieser's deposition that's 

really where the thrust of the questions relate to. 

That's not what instituted the Board of Investigation 

documents. And, in fact, if you read the actual 

documents themselves, Judge, if you look at the ones, 

E:xh1bit J, which is the March 2 one, this talks about. 

different issues that contained within the Board 

of Invest1gat1on, and when you read through here 

there lS no mention about housing. The mention about 

housing is talking about them driving their own vans. 

They are not going to be covered under workers' 

compensation provided by Narconon' s policy. 

They w.ant to get the treatment plans. They want 

to make sure the housing has the treatment plans in 
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to maintain Narconon and/or· students as dr.ug-frcE-. 

.-1\nd, aga1.n, ln response to both of tho.~e, NcJrconon of 

Georgi. a objected. 

In r~sponse to -- they started to amend their 

responsE:S and started, 1t loo~:s like in a.n umend~d 

re.sponse of F'ebruary of 2011, some additiona.l 

documents were produced, but th1s particular document 

was ne>t prodtJCed with respect to communica-cions 

between Narconon ot Georgia and Delgado, and it's 

unclear from that whether or not that was actually 

sent to Delgado. 

And then you look at Plaintiff's third Request 

tor Prc>duction of Documents No. 28, and that's the 

one I think that Plaintiff's counsel is jumping up 

and down about because that one asked for all 

documents relating to any claim and/or Coinplaint 

known to you that Narconon hous<::d students 1n poor, 

neqlected, substandard, or bad housing conditions 

from 2008 to 2009. 

And, ag.:nn, th1s is what part of my what I 

thought was a pretty dat-gone good brief, but 

c:tJthough Plaintiff dldn't think, but: 1 think it 

subtle nuc:tncE>, but if you rend that ar::tual reqt..:.E-.st j r. 

says complaints about Narconon housing .students and 

the position as<>erted J.n the response was that 

place. There is really no -- taH:ing about bedding. 

Ea<::h new student:, No. 8, each new student lS to be 

placed ln clean qu<.~rters and given their own beddj ng 

upon arrival to housing. 

This is not talking about. any pervasive drug und 

alcohol l.lse, actually, at Narconon. It is talking 

about issues that they were having with housing. And, 

in fact, se>me of the photographs, Judge, were 

attached to our brief in support of our response to 

their Motion for Sanctions, which shows some really 

kind of it's like a fraternity house dlmost with 

respect to like the bags of tra5h and unmade bed., and 

really filthy apartment::;, and that's sort of the 

context of where this Board of Investigation cam~ 

do1vn. 

THE: COORT: On the cleanliness of the facility? 

MS. MARSCHALK: That ~~as a huge part of it, 

absolutely. And, in factr if you look at E:-:hibit No. 

q, it talks about why this Boa.rd of Investigation 

came down. 

Ex.hibit No. 4: "For the last year an outside 

group has been attack1ng Narconon from th~ left:. 

Recently these attacks specifically mentioned 

Narconon of Georgia necessitating perfection of 

service and all legal regs," that's those legal 

so 
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requirements that you were talklng about, ''w1th 

Narconon and aff1l1ate housing." 

And lhen it goes on to :.>ay that, "Concurrent 

1.,..1th those attacks there have been service issues at 

Narconon and hou~nng ev1denced by physical episodes," 

1.,..h1ch by the way there were fights. 

THE COUR1': Drug use? 

~lS. MARSCHALK: That's one of them, y€ah. 

"Reports of recent drug use, dirty quarter!:," which 

I know that you don't -- you somehow seem suspicious 

of, but that's 1n the documents, "absence from posts 

HI the orientat1on area," that's talk~ng about one of 

the employees at Narconon be1ng a.bsent from his post, 

"sauna and housing, and leave of absence granted to 

students ne\•' to the program." 

And then if you read the actual points contained 

with1n this Urgent Directive, the first point is to 

di.sc:ov~r any weak service points to new students 

at -- in other words, try to figure out what the 

students view as problems withln the program. 

''No. 2, interview people both at Narconon and 

housing w1th respect to, No. 1, ethics conditions, 

hours of work, and hatting," whlch 1s their job 

descr1ption for each post. 

"No. 3, a legal rud1ment . .o;; check." That's 

insurance. 

I mean, there really is not -- the thrust of 

this Board of Invest1gation does not deal with thi;. 

allE:ged pervasive pattern of drug use. And, in fact, 

in the Board of r:nvest~gation, you know, there is a 

d~scussion throughout the document, and I encourage 

the court to really read that document because this 

is the whole argument, but if you read the document 

it consistently refers to Narconon and Delgado as 

separate entities. Throughout all of these documents 

1t refers to that. 

And so, again, you take good lawyers, and you 

take documents, and you know thi£ from practic~ng 

law. At the end of the day Jeff Harris and I 

S\ .. ap sides and we can probably do a heck of a good 

job for our clients trying each other's cases because 

you can take the same documents and you can read them 

way or you can turn around and read them exactly 

tt-1e opposite, and that's what He have here, is we 

have a genuine dispute about what these documents 

show. 

And the fact of the matter is, I have heard Mr. 

Harr·is, and we have talked about this informally as 

well as throllghout the pleadings in these hearings, 

he thlnks that these documents are evidence to 
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ch~?cking to make sure, as you see in here, all 

applicable business llcenses are 1n pl a.-::e, proper 

1nsurance, compliance w1th ta~es and \ .. r.nkmen'::; comp, 

and "legal situations regarding staff." 

"No. 4, a tech inspection 1s to be done and 

should include compl1ance to what is a cou1:se, 

compliance to 5auna, and success stories." 

They are chec.king to make sure that the Narconon 

program and its aff1l1ate hous1ng are a.;tLlally in 

compliance with the internal regs. There is 110 

mention of drug or alcohol bein':l a bl.g part of 

this Board of Investigation. It really was, 

acc:ord1ng to the test1mony of Ms. Rieser, it. really· 

to make sure that the .5ervice po1nts \vere good. 

And then finally, the last documents which we: 

had in our file, which we have given you as E;~hibit 

No. 5, lS actually the Board of InvE:stigatlon 

recommendatl.ons and findings. 

And you will see 1n here that the Board of 

Investigation -- th1s is a brutally honest glimpse <'IS 

tar as what the Board of Investigation found of its 

invest1galion into both, Narconon anr:l hous1ng, c\nd 

t.hey talk nbout, you know, well so-nnd-so doesn't 

have, you know, beddin9. And now 1 .. e have m.<Jde sure 

that there is bedd1ng, but there is still no 

support hi£ accusation that Narconon somehow centro} s 

Delgado. 

I think exactly the opposite. I think they 

support e;-:actly what everybody from Narconon has 

testified to, which ~s that they are separate 

entities. She refers to them througho1.1t all of thot;e 

documents separate entities, and whut they can do 

to make both entities better. 

THE COURT: All right_. 

HS. MARSCHALK: Those documents, once I 

discovered them, and I don' l know why they weren't 

produced other than all I can say is they were -- I 

don't know if they were overlooked, I don't know if 

somebody thought th<:tt they weren't particularly 

responsive, I don't have an explanation for t.hem, but 

I do know that when I came in the case and r found 

those they w~re produced by e-mail with1n 24 hours of 

my laying hands on them and, you know, that's all I 

tell the Court far as those documents. 

And so there was no intentional misleading by 

Mary Rieser. There is no intentional withholding of 

those documents by Hary Rieser because she had given 

them to her lawyers. 

I think that the next question then becomes weU 

Hhal about the Board of Investigation documents? And 
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I think that that's really where the thrust. of the 

Hot ion for Sanct1ons lS. It is not so much the late 

disclosure of these documents, but the actual 

production of the source documents, the Board of 

Investigation documents themselves, which were the 

subject of a separate Request for Production of 

Documents that were served in february. 

And, again, as the Court know.s, Mary Rieser 

testified before the Court that she could not f.ind 

the documents. She searched everywhere, high and low, 

and she eventually found them in a file Cdbinet in 

her office. 

THE. COURT: The rest of the Board of 

Investigation documents? 

NS. MARSCHALK: Correct. The documents that go 

~~ith the Board of Investigation documents. And one 

of the things that Mr. Harris sa1d in h1s argument, 

Judge, the fact that not all of the documents 

relat~d to the Board of Investigat1.on were turned 

over because he didn't recelve the e-ma1ls that 

transm1tted the Board of Investigation documents from 

Mary Rieser to Narconon International, and so, 

therefore, not all of the documents were turned 

I don' l have any e-ma1ls. Mary Rieser has not 

provide-d me with any e-m.;ul.<:> and, in fact, when I 

Bratten Apparel case, which is found at 129 Georgia 

App. 384, that finds that once a party has te!3ponded 

to the discovery requests, even 1 f those responses 

are late, the propounder has -waived the abi11ty to 

move for. sanct.ions 

In other words, once they've got the documents 

there is no ability to move for sanct1ons. And if you 

read that Bratten Apparel case and its progeny, which 

is cited in our brief, th<:~t's what the line of cases 

says. 

THE COURT: That \"as 129 Appeals 384? 

MS .. NARSCHALK: Yes, ma'am. It is a 1973 

decision. 

THE COURT: Okay. 

MS. MARSCHALK: 8-R-A-T-T-E-N. 

TilE COUR';:': Bratten, okay. 

MS. MARSCHALK: Apparel versus Lyons with a Y, 

Texule. 

THE COURT: All right. Hold on. All right. Go 

ahead and continue untll we get the attorneys. 

MS. MARSCHALK: Another case that reli€s on the 

waiver. that the Bratten case --

THE COURT: So whdt. you're saying is, basically, 

0nce you have produced the documents, no matter what 

discovery has been done, what. depositions have 
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read the e-mall that he referred to i.t is l.lt..erd.lly a 

transmission e-mail. Here lS the Board of 

Investigation documents. By the way, we're having d 

Board of Investigation. Here lt 1s. 

And it is clear from the records themselves that 

it ~..-as transmitted to Narconon Int~rnational becausE:: 

Narconon International 1.s cc' d on the very document 

1 tself, and I don't think there was any harm in not 

producing that particular e-mail. 

We now have to look at -- that's the facts ctnd 

the circumstances of the case. The Board of 

Inve.'3tigation documents were eventuallr preoduced, 

redacted. We redacted all of the students' ndmes 

that were contained within the Board of Investigation 

documents, and these were eventually produced in 

rt::sponse to the ct1scovery requests while discover!' 

was .st1ll open, and there has been no allega.ti.on that 

those documents were altered or somehow destroy~ci or 

messed with in any way. 

And so now 1.;re have to look at ._.;nether or not 

sanctions are appropriate, and thE> first issue that. 

1~e have r<~ised in our brief, the first of many le.gol 

issues, is whether or not Plaint1.ffs hcwe waived 

their right to seek sanctions, and there is a line of 

cases that we cite in our brief that starts with tht'O-

already been taken under the impression that. no such 

documents exists thc1t there is no --

MS. MARS CHALK: There has been a 

repres~ntatl.on that such documents e>::1st. 

'rHE COURT: Okay. You're right I'm :;orry 

miss poke. 

MS. HARSCHALK: Yeah. 

THE COURT: I misspoke _ You • re correct. There 

wa.-.; no mention of anything hav1ng to do -- they never 

knew 1t existed, the investigation documents, 

correct"? 

MS. MARSCHALK: That is correct. 

THE COURT: All right. I misspoke. 

MS. MARSCHALK: Okay. 

THE COURT: All right. And so o,.,·hat you're saying 

however, what you're saying is that all the 

depositions and everything has been taken. Nobody 

knows anything about the investigation documents. 

Once they're produced after all the depositions have 

been taken there is no remedy for sanct1ons even 

though depo3i tions, perhaps or arguably, 1wuld have 

beer. conducted differently had they been awan of the 

e;.ustence of the documents? 

fo.JS. HARSCHALK: Well, if you read the Bratten 

case and 1ts progeny and etnother case, <::< more recent 

Sf. 
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case is the Rollins case, and it's Rollins 

Communications at 140 Georgia App oh, heck. And 

I've got. an at here. Oh, here 1t is. 1-~0 Georgia 

App. 504, and n that case the Court of Appeals 

actually reversed the trial court that the Pldintlf£ 

answered discovery late; that the Defendant moved to 

strike t.he Plaintiff's corr.pla1nt four months later, 

and the Cotlrt said you can't do this because they 

have already ghren you the responses and, therefore, 

t.he stnking of the Complaint was inetppropnate and 

reversed the trlal court. 

Now, that being said, I recognize that there is 

a line of cases that interprets 37 and talks about 

sanctlons in the face of various positions, and I 

thHlJ.~ that -- I think waiver is certalnly one of the 

things that I would ll.ke the Court to look at. 

THE COURT: Okay. 

MS. MARSCHALK: But I'm golng to stop there and 

say well they waived. Obviously, thls is a 

mu1 ti -faceted argument. 

THE COURT: Rlght. I understand. 

MS. MARSCHALK: And I recogn1ze the Court has a. 

very wid(' d1scret ion as far as the- types of s<~.nctlons 

that you can aw<lrd for what the Court perceives to be 

discove-ry abuses; however, thE> supreme Cour.t. of 

thrust of the case is who controls t.he housing and 

~,.helher or not there can be any legal responsibility 

for that. And the whole issue preclusion is 

really tantamount to striking my client's Answer. 

The other sanctions that are appropriate, 

obviously, are monetary sanctions. If the Court 

thinks that there are depositions that need to be 

rescheduled, which by the w-ay there have been 26 

depositions taken to date, by my calculatlon there 

are five thdt would need to be revisited as a result 

of this, the late disclosure of the Board of 

Investigation. lt would have to be Mary R1eser, Don 

Delgado, Maria Delgado, Tracy Stepler. and I thought 

there was one other but 1 can't even think of the 

fifth, but nobody else was part of that 

investigation. 

All the other depositions that were taken in the 

case, and I have them all named, you know, Jamle 

Thompson, Brandon Ormsby, Allison Riepe. Alllson 

Riepe was actually questioned about the ctucuments. 

Mr. & Mrs. Desmond. They ar~ not going to have any 

knowledge of the Board of Invesugation. The Board of 

Investigation is really limited to those individuals. 

I have offered to Plaintiff's counsel, 

informally and in this courtroom, to allow him to 
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Georgia has made it very clear that that d1.scretion 

is not Jimitleso;;, and we have cited this in t.he 

brief, and that's the Mayer case and t:hat's 2~3 

Georgia 436. 

And befo:re I get to the Mayer case, Judge, 

have clb;d in the brief, and again I don't want to 

5tand up here and read my brief, that's fun £or 

anybody, but we have cited in the brief the multiple 

cases here lhat favor try2ng cases on the merits, 

and the .sanctions that are being sought by Mr. Harris 

are striking my client's Answer to the origlna.] 

Complaint. That's precluding them from arguing 

liability, pro>:imate Ci.iUse, 01 dama9es, all right? 

Or, issue preclusion, that is another one that I 

have heard him raise, is that maybe the Court should 

entertain some sort of issue ptecluslon 

Well, the issue that he wants precluded is UJi~; 

control over housing, which ls, frankly, tantamount 

to strlking my client's Answer because everybody in 

this courtroom will agree, I think, that the kE:y tu 

this cas-<? lS who controls that housing? Because 

there is no quesuon that Pntrick D.:::smond Wds wit.h a 

moni t.or who employed by Delg<~do Deve-lopment, 

drinking the night that he decir:led to go out. and 

shoot up heroin. And so that redll y is the main 

re-depose tho.se individuals at my client.' s expense. I 

1nll do wh21tever it takes to make those depositions 

happen. I confirmed with coun::.el for the Delgi.ldos 

that he will have the Delgados there. 

The other individuals are withi!l my control and 

I will have them at wherever Mr. Harris wants them. 

If he wants them at his office on a .Saturday at 5:00 

o'clock in the afternoon, I'll have them there, ClOd 

I'll pay for it, you know. 

And so if the Court thinks that there is somehow 

some harm because these depos1 tions went fo.twarr.i in 

the face of these documents not being produced, I 

•.-c,uld submit that the appropriate sanction is not 

cutting my client off at the knees and not preventing 

them from arguing this issue about control over 

hou.s1ng when the very documents that thE:y say we 

produced late absolutely demonstrate my cl1ent's 

position, whl.ch lS that these are two separate 

entities and I think that we need at least the 

opportunity to have that discussion in front of a 

DeKalb County jury versus having, franY.:ly, no 

discussion in front of a Dcl(alb county jury. 

You know, agail1, while I recogni:!e what 

happened, we produced the documents. •rhey have them. 

Any harm that they have from them is, perhaps, going 
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forward with these depos1t.i.ons and not being ablec to 

question the Wltnesscs about the Board of 

Investigation 

And, again, I '-''ill do whatever it takes to get 

those dE:oposJ.tlons accomplished, and 

within a matter of days 1f we need t..o. And 

wants to confront them, then he can. 

do lhem 

if he 

But the fact of the matter is, Judge, that 

litigatiorl, as you know from standing ln my shoes, 

lit1gat1on is not pristine, and things don't happen 

perfectly all the t1me, i"Jnd sometime~ things get 

overlooked, and sometimes things get lost, and 

sometimes th1ngs get destroyed, sometimes 

intentiunally and sometlmes not, but at the end c·f 

the day what l.'e have here is all of the documents 

being produced during the discovery process. 

Not at trial. Not on the eve of to .. al. Not 

even three m.;)nths, four months, five months b.;fore 

trial. They were all produced during the discovery 

process. l'~nd while I am not perfect, everybody has 

th<?m, and at the end of the day I would just as!-: the 

Court to g1ve r11y cllent the opportunity to have his 

day 10 court. Thank you. 

THE COURT: Thank you. All right. I' 11 gl. ve you 

opportun1ty to speak, I promise. I just want t.o 

additional discovery requesls? 

MR. HARRIS: Sure. And I'll cut to the chase, 

because thL'3 is what "We did on one of the hearings. 

If you want to gu1bble about various reque.st.s and all 

of that sort of thlng we c.:.n do that, but there ;.,•as 

that everyone --

'fHE COURT: Yeah. I want to see the one --

MR. HARRIS: Sure. This -..·as where we a~ ked for 

all correspondence --

THE COURT : Okay. 

MR. HARRIS: -- betwe•'!n Narconon of Georgia and 

any of the Defendants. 

THE COURT: Okay. 

MR. HARRIS: I don't know if you remember that 

MS. MARSCHALK: It's the third, I think it's the 

third request and I think it's No .. 28, Jeff. 

MR. HARRIS: Thank you. 

MS. MARSCHALK: Hold on. 

THE COURT: I want to see the beginning 

requests, anything that would have cov€'red all of 

these documents. 

MS. MARSCHALK: No, it is the third request, No. 

3, and we have three responses to it, Judge. There 

is an or1ginal, an amended, and a supplemental. 
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address this question first. 

(Short breaJ.) 

THE COOR'l': All right. Mr. Miller. 

MR. MILLER: Your HonoJ:, I have been persuaded 

that I should --

'rHE COURT: That you should not speak? 

MR. MILLER: Let Mr Harris ;,peat his peace. 

THE COURT: All right. Mr. Harn:s. 

MR. HARRIS: I will try not to let my temper g.-::t 

the be'3t of me about th1s, but as I've said in collrt 

repedtedly, th1s has been a very frustrating 

experience and a lot of what Ms. Mc.rschalk said I, 

franY.ly, f1nd incredible. 

The b.lckground of this case was 1ne sent, before 

the first deposition was ever taken, we sent three 

different sets of discovery. In fact, we wer·e even 

going to take some depositions and we said no, we 

·.-1ant to make sure we have the documents before 

!:>tart dealing with these ·,;itnesses, and so we se,r,t 

three sets of discovery that at the h~ar1ngs counsel 

has already admitted that those sets of d1scovery, if 

they had been truthfully responded to, would haVE

netted the Board of Investigation docum~nts. 

I don' l t:hink -- I didn't think 

'fHE'. COOPT: What was requested? Can I see those 

THE COURT: Okay. 

MR. HARRIS: All right. And I'm getting to 

your--

THE COURT: You're f1ne. 

JI.JR. HARRIS: I'm not ignoring you. I'm trying 

to find it. 

THE COURT: I'm not going to cut you off. 

MR. Hl'\.RRIS: The first one is, "Ali document::; 

relating to any claim or complaint kno>.-n to you 

alleging that Narconon housed students in poor, 

neglected, substandard, or bdd housing cond1t1ons 

from 2008 to 2009," which was sent in February of 

2011. 

THE COURT: Okay. 

MR. HARRIS: And then we also sent the one that 

she just alluded to, and I can't put my finger on it, 

but -- and the reason that I -- I mean, we have a 

transcript where the Court said there is no way that 

anybody could m1sunderstand this, and Ms. Marschalk 

responds no way. l' ... nd then she says "absolutely". 

Now, that is referring to the document, the 

specific request where we say any correspondence 

between Narconon of Georgia and Delgado Development. 

Now, if you ~nll look, the most important 

document in the case is this letter from March 23, 
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'"hich is Exhibi[ £ in that packet that I gave yotL 

THE COURT: Here, I'll just use this then. 

Exhibit 6? 

MR. HARRIS· r:orrect. 

THE COURT: Okay. 

MR. HARRIS: It is a letter from Narconon of 

Georgia to the Delgadvs putting them on probation. 

This is the end of the Board of Invest.igation. Thls 

is what they do as a result. 

HS. HARSCHALK: What t.ab is it under, JefP 

MR. HARRIS; It's the last. I think jt',:c; six. 

MS. MARSCHALK: No, lt'.s nine. 

THE COURT; It's Arcabascio EY.hl.bl.t 18. 

MS. MARSCHALK: No. It is Tab 9, Judge. 

MR. HARRIS: I'm sorry, Tab 9 

THE COURT: Narconon March 2 3, 'Ol::l, Dear Maria? 

NR. HARRIS: That's it. 

THE COURT: Okay. And this was produced when? 

MS. MARSCHALK: This was part of the Board of 

Investigation. Do you remember that Board of 

Investigat~on file? 

THE: COUR'l': Yes. Okay. That we h<'ld that hearing 

on? 

MS. MARSCHALK: Correct. 

THE CO(JR'I'~ Okay. 

'rHE COURT; Right. Right. Right. 1 'm sorry, 

bear wi t.h me for one moment. 

(Short break. 

THE COURT: All right. 

MR. HARRIS: Okay. And so there is no dispute 

that if we had gotten a truthful answer to that 

question we would have known about it and then 

could have s~nce J1scovered that it was more 

specific. 

We didn't get the documents unt~l after all of 

the depositions were taken, but the reason this .is so 

d~singenuous is we did f~nally send, once lYe figured 

out about the Board of Invest1gat~on, we sent a set 

of dlscovery. They are saying discovery is not 

precise enough. We don't understand what you mean. 

So then we send a set of discovery that says prov1.de 

all documents related to the Board of Investigation 

and attached the Board of Investigation document 

to the back of the RPD. There can be no dispute about 

what we are asking for. The Defendant has not been 

able to locate any documents related to the 

investigation. 

And so it.' s a constant runaround where on the 

hand they are saying we didn't know what you 

meant, and then we send this request and the first 

69 

71 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HR. HAHRIS: It was produced after all ot' the 

depositions. Basically, every, you know, all of the 

depos:i.tions that dealt with the factual issue of 

whether or not there was any investigation. 

THE: COURT: Right. 

~lR. HARRIS: And everyone, thought, agreed on 

this, admltted it. If you want to quibbl"! about some 

of the other ones, I personally think that this 

request all documents rel<~l~ng to the claim or 

complaint kno\O'n to you alleging that Narconon housed 

students ln poor, neglected, substandard. or bad 

housing conditions 1-:ould have elicited the Bc•drd of 

Investlgation documents. 

THE COURT: Okay. 

NR. HARRIS: I think the only ~o.·ay to not re~.pc,nd 

to that is if you are playing games, but if you "'ant 

to play games you've got to give me the letter that 

you 1"ritc to Delgado p1.1ttlng them on probation 

because I have asked for that about "'"'clear it 

can be asked for, and so there is no dis pUt€ about 

that. 

If we had known about th<~t at the very beginnj ng 

would have- known about the Board of lnvestlgation, 

and then we could have gone back and dri:'lftP.d sontr;. 

very specific requests. 

t.hing we get is th1.s runaround, and then 1~e have- to 

have a couple of hearinqs, and the Judge has to get 

frustrated, and then >Ye start getting documenr..s, and 

that's what's happened time and time again. 

And also keep in mind that the testimony of the 

actual witness is not well I didn't understand the 

requests. You know, I dJ.dn' t read them that \>'ay. 

All of this stuff that the lawyers are saying. She 

says this stuff hasn't been produced in ttl is c<i~e. 

THE COURT: She forgot about it, right? 

MR. HARRIS: E:.~<:actly. I forgot. And so the 

witness' testimony is I forgot about this stuff. Not 

that I didn't understand your discovery request.s, not 

all of this stuff that Ms. Mars chalk is saying, and 

that's -.•hat this ~s really dbout. 

They're play1ng games. They have con~istently 

played games, and as the Court has seen. ~~hen you put 

the harruner on them suddenly things appear. 

Now, what is her response to that? Well, we are 

fine with letting these depositions be taken again 

and, you know, we can do this stuff again. My client 

hns played by the rul~s. This case h<'!.s gone on for 

two years. We have done what we >Yere supposed to do. 

Now, back to t.h1s witness statement thing. Th1s 

1s probably the most frustrating of all., and the very 
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fl rst set of disco'v·ery tJ1at we send -- I mean, this a 

basic boilerplate sort of give me your witness 

statements. This is the Oxyconlin stuff that she 

talking about. 

We send your bas1c set of discovery 10 2010. In 

August 2010 we say, "1>.11 witness statements or 

1nterviews conducted with any person who has 

knowledge about Patrick DE"smond's death. 

All right. 'fhey do not produce dny witness 

statements at all and they don't file a pnv1leged 

loq untll a year later, j ~ November of 2011, which is 

after both of Mary Rie:;;er's depositions. 

And so we have taken her deposition twice and 

then they finally get around to saying oh, by the 

way, here is a privileged log a year later that 

includes witness statements. 

And so 1t's --I mean, I don't know-- at this 

point I don't know ho"' many times l<fe have to take 

Mar·y R1eser's deposltion, but I think 1t would be 

fundamentally unfair to make us have to go do thi.os 

ov<Er and over again. 

And so ·...-h<'lt Lhis case ref!.lly boils down to ls I 

guess they· produced some of tile document.s now, There 

is no quest1on about 1t, but the record is abundantly 

clear that the only way they did that is we had to 

concerned with drugs. They say in here, "Once Maria 

is confronted with the Board of lnvestigat1on 

findings :.;he will be told that housing is going to 

under Narconon," Whlch is illegal. 

And then she says in the same e-mail, "One of 

the problems with this is that if I set up housing I 

have to get a license from the DHR, and then that 

means that they will have to 1nspect it," and there 

is about that, 

And that's what this whole thing is about. The 

whole case is about they know that if they do this 

legally DHR is going to go and inspect them, and that 

is what these rules is about, and these e-mails talk: 

about it, and all of that is the absolute heart of 

the case. And other than throwing out the deposition 

and starting over, I don't know how you remedy this 

short of a sanction, and I think that's the: only 

appropriat~:: th1ng to do and that's what we have asked 

for. 

Now, this comment about once they produc~::d -

~~E'll, first of all, they haven't produced all of the 

documents, but as.<>uming for the sake of argument Ms. 

Marschalk is making this argument that lf you produce 

documents there is no remedy. 

Well, I read the ca.'>e. I think what it's talking 
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come down here to the courthou.c;e, and w-e had to f:ile 

mot1ons, rtnd we had lo do CJ.ll of these things, but. 

I stand here right now we do not have all of the 

documents related to the Board of Investigation. 

THE C'OURT: Still? 

HR. HARRIS: St:i.ll. }1.nd it couldn't be any 

clearer from this packet that I huve given you that. 

there are a number of e-mail~ that have never been 

produced by Narconon of Georgia. 

THE COURT: You're talking about the ones that 

recently produced by Narconon International'? 

MR. HARRIS: After thi::> last hearing in April, 

in Hay Narconon Internrttlonal produces some e-mails. 

Those e-mails are frorn Mary Rieser to Narconon 

International. 

Mary Rieser and Narconon of Georgia to this day 

still has not produced any of those e-mails. Those 

e-mails, without. any question, were responsive to 

at least no one can dispute the set th.;t loJe sent 

related to the Board of Investlgation. They still 

haven't produced any of this stuff, ?tnd the only way 

we have it is wf? got some of it from Narc:onon 

Internat'!.onal, bJt: this e-maj l l.S not, as Ms. 

Marschalk suggests, it lS not t..:dking ab0ut just 

Board of Investigation that was collaterally 

about is if you had late answer~ and someone doesn't 

produce discovery re~pon.ses until lhey are late you 

can't move to strike their answer because there L'> <t 

remedy for that, wh1ch is ba!>ically all the 

objections are waived, and so you have to, you know, 

you've got to respond but all of yo~1r object~ons are 

1~a1ved. 

THE COURT: Ri9ht. 

MR. HARRIS: That is not the same th1ng as 

responses that are untruthful and evas~ve. That ls 

not ~~hat that case talks about. That's what this case 

is about. 

And it's not just written discovery responses, 

I've pointed 0~1t in several different hearings. 

We've got a pattern of conduct by ~pccific witnesses 

who work for Narconon of Georgia where they ar~ asked 

quest1ons, and we have played those clips and they're 

in the brief, and they are just-- I don't knvw any 

other way to say it. They are not telling the truth. 

And there is no other ...,•ay to deal with that, Your 

Honor, I submit, other than a discovery sanction. 

We've played fair. My clients have been 

supremely disadvantaged by the fact that this case 

has ta~:en so long. I also found it incredible, this 

comment that we have had lo send all of tht"'se 
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discovery requests. Well, that's because we tried to 

ask every way that we could conceivably ask to try to 

get document.s that they should have given us. 

E'rankly, if they bad been candid, we probably 

\.,rould have had probably one set of discovery and it 

1vould have been a lot easier. And so there is no 

quest1.on that the d1.scovery process here has been 

made much more cumbersome by the conduct of the 

Defendant, and it's cost all of us a lot of time d!ld 

money and I would, again, renew my Notion for 

Sanctions. 

Do you have any questions about any of th1.s? I 

know l>'e have hit you with a lot. 

THE COURT: No. I mean, I've read the briefs and 

I --

MR. HARRIS: The Brad Taylor f~le, you know, I 

don't know what to say about that othE:r than Ms, 

Marschall<: keeps saying that what I intended to do 

with the file. I appreciate that, but that's not 

exactly what I intended to do with the file. 

Brad Taylor ·was the guy who gave him the alcohol 

that night. I wanted to see ·what Brad Taylor's 

student file sa1d, and why in the world •,.JOuld they 

make t.his guy a monitor. That's the n1ain reason I 

Woilnted to look at ~t. 

THE COURT: Okay. 

MS. MARSCHALK: 'l'hat' s what I was referencing. I 

wasn't referenc1ng all of these other Board of 

Investlgation documents. There is no question that 

that letter was requested J.n discovery and was not 

given in d.iscovery. 

'rHE COURT: Why? 

MS. MAR3CHALK: That's what I'm going to point 

Ollt- I'm so glad you asked. I~et me give you the 

opportunity to hear what I have to say about that. 

When you look at the actual transcript from the 

hearing, Mary Rieser says more than I forgot. If you 

look at the transcnpt from the April 5th hearing it 

says -- all right. Question, this is Page 24 of that 

transcript, "Question: That has never been produced 

in this case until Friday, right? Answer; Correct. 

Questlon: Why not? Well, flr:st of all, I simply 

forgot. The first document that about the Board 

of Investigation, that was the very first document 

that I ever gave, which I guess was later on found by 

my law firm like the week after we found out there 

a lawsuit and I was pulling stuff together." 

She is telling the Court that she found one of 

the related documents, gave it to her law f:trm, and 

then 1.t never came up again. 
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And, of course, as you remember, the only way 1 

got the Brad Taylor flle ~-oo·a.o; after the Court 

basically threatened them and then it appe~11·ed, but. 

that is just par .for the course and :it's, frankJy, 

how things have gone throughout this litigation. 

So thank you, ~our Honor. I don't have anything 

else to add on th1s. You have had four hearings 

thls. You've probably heard it all by now. 

THE COURT: Do you want to say somcthinq, Mr. 

Miller, or you wanted to? 

MS. MARSCHALK: No, I just have a few specifics, 

I'm sorry. 

THE COURT: That wi 11 be fine. 

MS. MARSCHALK: Just a couple of points that I 

W3nt to make sure that I have made cle~u to the 

Court. 

When I ~.aid that there is no question that the 

document should have been produced at the hearing, I 

was referencing the letter. There is no questivn. 

TH8 COURT: What letter? 

NS. MARSCJlALK: The letter. 

NR. HARRIS: Probation letter. 

THE COLJRT: Oh, the letter putting them on 

probation? 

NS. ~lARSCHALK: Correct. 

And so it ,.,.asn't just I forgot. It was I pulled 

everything. I thought everything that I pulled was 

responsive and I gave it to my firm. 

THE COURT: Includ1ng that probation letter? 

MS. MARSCHALK: No. She. didn't give me that 

probation letter. 

THE COURT: Why wasn't that -- why was that 

letter not produced? If she gave you these other 

investigative documents, why did she hold off on that 

letter? 

MS. HARSCHALK: And I t.l'unk it's what she 

testlfied to, which is that the actual manila folder 

that contained the Board of Invest1gation doc.:llments 

was somewhere that she didn't look. Which is, of 

course, is exactly where you find your keys, or right 

where you find your glasses, rlght underneath your 

nose. The same thing. It 15 in the file cabinet in 

her office. 

The other thing that I wanted to make sure -

there is a couple of things. Mr. Harris says that our 

responses were untruthful and evasive, and the court 

in the Hayer decision, which I cited for- the Court 

earlier, the Georgia Supreme Court has found that. 

even evasive dlscovery responses, that. it ls 

reversible error. If the Court thinks t.hat's evasive, 
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.Lt.'s reversible error to strtkc the An~wer. That lS 

not <Jn appropriate sanction. 

THe COURT: What ca::>e 1.'3 that? 

MS. HARSCHALf\: The Georgta Supreme Court that 

deals with thts. It is M-A-Y-E-R at 2·13 Georgia 436. 

THE COURT: Okay. 

MS. MARSCHALK· And that case spectfically f1nds 

that even if 1t's evasive, e-ven if discovery 

n~sponses are evasive or incomplete, that striking of 

the 1\nswer t.S inappropriate and, in fact, in fact, in 

the Wllls case, which I also cited in my brief, 

\Vhich is 166 Georgia App. 4, a 1983 decision, the 

trial c.:ourt reversed on an order striking an Answer 

where th~ Defendant admitted to false swearing in 

discovery. 

THE COURT: All right. Give me that cite agatn, 

please. 

MS. MARSCHALK: 166 Georgia App. 4. 

THE COURT: And what was the name of that? 

MS. MARSCHJI.LK: Wills v. McJI.uley, M-C-A-U-1-E-Y, 

and in that case what the Court found was that the-re 

~~as some lntent.~onal false tesl~mony about a very 

1 imi led issue, but the Court said well when you lool-

at the totality of the circumstances and the breadth 

of the discovery that eve~ though there was false 

deposition. Nina is a lawyer with the Office of 

Regulatory Services. She was sort of the 

department that would investigate and look into drug 

and alcohol rehab:Llitat1on programs, and >.;hat her 

testl.mony was was that as long as housing and 

Narconon are .separate that this is a perfectly 

legitimate setup, okay? 

And this has been a huge big deal, as you can 

imagine, in this lawsuit. And, in fact, I submitted 

for the Court a citation in ~l<nch of this year where 

an anonymous complainant complained to the state that 

Narconon was running an illegal housing program, 

1-1hich is exactly what they're contending in this 

case, and the State went out there, and the State 

investigated, and the State cited Narconon, but noted 

all of the different documents that are contained at 

Narconon that say that they are separate entities, 

but basically sairl you guys need to figure out a way 

to make this more clear. 

Narconon submitted a Plan of Correction, which 

was accepted by the State, but one of the most 

interesting things that I have ever seen happen, and 

I have never seen a Department of Human Resources do 

this in the past, and I'm going to mark this 

Exhibit No. 6, but on June 7 of this year -- oh, by 
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S\-lean.ng and, you know, the fact thc1t. th<:.> Court. of 

.l1.ppeal.s doesn't condone t"h.;tt, that. the t.rlal court 

comm~tted rever~.able error ln !:>ttlklng the Answer 

given the total i. ty of the circumstances l. n that case. 

Okay. The Brad Taylor file, when asked -- when 

up here talking about the Brad Taylor tile, ~1eff 

Harris posed the question, "Why in the world "''auld 

they make him a monitor?" That's why th.ey wanted to 

see hb file. 

Well guess what, Judge. We didn't. I don't 

represent Delgado Development. I represent Narconon 

of Georgla. Yes, he worked at some point fc·r Narconon 

of Georgia, but guess what, they fned him. They 

fued him. And they encouraged MariA L'elga.do to fire 

him as a monitor, but because Narconon had no cc•r.trol 

over who Delgado employed, Brad Taylor was still 

there on the ni9ht that Patrick died. 

E'in?.lly, and this is probably one of the most 

important points that I cannot believe that I forgot 

to bring up ~arlier 1n my hour-long di$CUssion with 

you. Housing ~s -- I cannot tell the Cot:rt ho\.; 

importdnt housing is to th.1 s casE> <ln0 llow important 

1t is, frankly, to Narconon of Georgia 

The fact that houslng and Narconon a:r-e separate 

lS an absolute requirement. We took !.'Tina Adid1n's 

the way, the .lawsuit was mentioned ln the State's 

in1 t.ial investigat1on in ~larch of 2012. This la.wslli t. 

was mentioned ln the State's lnvestigation. 

Rul in June of this year, June 7, th~s will be 

Exhibit No. 6, from the Department of community 

Health, Debra Ferguson, the director in specialized 

health care section -- may I approach? 

THE COURT: Yes. 

(Whereupon, Defendant's £:~hibit No. & was marked 

for ~dentificatl.on.) 

MS. MARSCHALK: "Dear Ms. R1eser, encloseed ~s an 

amended copy of the report pertaim.ng to a complaint 

investigation completed at your f.:tcility on March 21, 

2012, by a surveyor from this offlCe. l1.fter a 

further investigation 1nto this allegation it WC'IS 

determined that the allegation was not substantiated 

and the deficiencies that were previously cit.ed 

related to this complaint stand retracted. 

we appreciate the courtesy extended to our 

representative during the v1sit and apologize fvr any 

inconvenience imposed on your facility." 

Not only did the State retract the citation, 

but they did so with the apologies. So to say that 

there 1s not a bonafide, very heated dispute <~bout 

the control over the supportive housing at Narconon 
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of Georgia, 1 mean, again, that is really seriously 

tantamount to striking my Answer, and I "-'anted the 

Court to be aware that this is something that not 

only the Court is looking into, but the State has 

invest-igated this as well and has found that there is 

no merit to the allegation. 

THE COURT: ThE:y are investigating th1s incident 

are they investigatlng the present state of --

MS. MARSCHALK: They investigated the present 

state, but there was a complaint. back in January of 

2009 when it was stlll Delgado. It was the e;.:act 

setup. There was a complaint investigation of 

January of 2009, and the State -- and you have the 

exhiblts. I have actually attached them to 

brief, and the State found that that was 

unsubstantiated, that complaint was unsubst.antiat.ed, 

and the hous1ng situation back then was exactly the 

1vay it was when Patrick Desmond died. It was Delgado 

Development. 

MR. HARRIS: I have to respond to this. 

THE COURT: You may. Well, let me make sure that 

she flnished. Is there anylhi ng else that you 

wanted t:o say? 

HS. HARSCHALK: No. 

THE CO[JRT: Okay. 

the Internet. 

And so if the Department of Human Resources 

actually wanted to look at this case, they can go to 

of the Websites that I cited for the Court. They 

read all kinds of stuff. They can see people 

taking photographs of themselves standing nej(t to 

pleadings in thi5 case. 

And so to say that we have done a heck of a job 

trying to keep the records from the public view, I 

mean, what we have done l.S produced a very limited 

THE COURT: 1 don't want to get off on that 

tangent, but what? 

MR. HARRIS: Well, I just want to make a motion 

the record right now then. I move that the Court 

unseal this record. 

THE COURT; We're going to deal with that. 

MR. HARRIS: Okay. 

THE COURT: We're going to deal with that. 

Anything else on the Motion for Sanctions? 

HR. HARRIS: Not from us, Your Honor. 

THE COURT: Okay. 

MS. ~!ARSCHALK: Mr. Root. 

MR. ROOT: Judge, I neglected to jump in the 

fray since I am not directly involved in this, but 

I have studied it, thought about it, and listened to 
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HS. MARSCHALK: '!'hank you. 

HP.. HARRIS: What in the world does t-_hi.s have to 

do with them hiding documents in d1scovery? It. ha~S 

absolutely nothing to do with anything, Point No. 1. 

P.oint No. 2, r:here are r.wo other ongoing DHR 

investigations in addition to thl.s 

And Point No. 3, the DHR does not have the file 

from this case because the Defendant~ have been 

~vorklng so diligenlly to keep their records 5ealed. 

And so if they want to stand up and say that the 

complaints are unsubstantiated then let's send this 

file, let's .send this file over to DHR. They won't 

let us do it. They want the record ser1led. They 

don't want anybody to kno'-' what we found in this 

dlsCc•very, and so you can't havB it both ways. 

If you ~-.ant the DHR to look 1nto this and look 

into lt effl.ciently, and really know ~>'hat's going 

ov~r there, th~n I would subm~t that th~y need to go 

ahead to consent to allow us to send this file over 

there. 

t-lS. HZ-~.RSCHALK: AnJ I'm not CJoing to argue the 

motion to unseal those, my partner is, but I'm going 

to say they nsked for the majority of the documE'nL.s 

in this case and discovery in t.his case is not only 

part of the public record here, but it is all over 

it, I t.hinY it may have an impact on my client, and 1 

represent one of the co-detendant.s, Narcon(.)n 

International. 

We are not a movant, not a respondent in this 

sanctions motion, but it could, your ruling could 

have an impact on us, and there are <;everal ways that 

the Court can go on this, and I'm not here to suggest. 

what the Collrt should do. 

·rh-e: first thing is you could conclude that th-e:r.:: 

would be no sanctions. I don't suspect that would 

have an impact on us. The Court could conclude that 

the documents were produced; that discovery is a 

sausage making process, these are unsophisticated 

people, so forth and so on, a.nd could determine in 

your discretion that there would be no sanctions and 

that would not have an impact on us. 

The second thing that you could do is, kind of 

going down the triage here, you could decide well if 

they want: to take these depositions they can do them 

again at Narcvnon of Georgia's expense, and that 

.vould have somewhat of an impact on us. lie would 

have our time and expense in attending those 

deposit ions. 

'rhe third and fourth options, though, I think 1 

concerned, the more I t.hink about lt, may have a 
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significant impact. on my client. That VJould be a 

preclusion or a striking of the Answer. 

And a5 I understand what has been asked to be 

precluded would be any ability of Narconon of Georgia 

to make a defense that th~s Delgado is an 1ndependent 

contractor and separate and all of that, and so if 

the Court entered that as a sanction that l$5\.l€; would 

noc. be able to be litigated, that defense would be 

Narconon of Georgia, but I'm still 1n the case and 

that's one major contention in the case with 

International is th1s whole idea and the connection 

with hou.'5ing. We are sitting 1n Los Angeles and we 

are taking the position looking over the visor of 

thb fray. 

THE COURT: Let me ask you this. I know 1 t is a 

llttl~;: bit off top1c from the issue of sanctions. 

What is the relat1onship between Narconon 

International and Narconon of Georgia? 

t>JR. ROOT: We said in the brief that 1t is a 

subsidiary or something. It is a license agreement. 

International is a licensor of a program and drug 

r~habilitation and of some trademarks, and you will 

probably hf'ar more about this at the dispositive

n1otion at some po1nt down the road, but that is the 

relationslnp, licensor/licensee to answer that 

It sounds like, .at least my thought until today 

that everything had been found. What these briefs 

sharp disagreement about the facts of the 

case. It is day on one side and night on the other, 

and it seems to me that that is what trials are for, 

to talk about those issues, and it would certainly 

make my client's l1fe easier if could s:unply try 

those issue-s without having to deal with a preclusion 

an absolute defense to the case. 

I don't know ho"'' the jury would handle that, how 

you would instruct the jury, how apportionment would 

work and that sort of thing. 

THE COURT: Mr. Harris. 

MR. HARRIS: I'll be brief. First of all, I 

think the evidence is going to be that they are far, 

far, far more than a licensor. The evidence is go1ng 

to be that they absolutely were intimately involved 

in controlling what was going on in Georgia. We went 

out and took depositions last Heek in L.A. 

They don't want to talk about it. They keep 

talking about the license agreement, but there was a 

separate agreement where they agreed that they would 

inspect Narconon of Georgia and remedy any 

non-optimal safety conditions, and I think t.hey 

assum~d the duties undE-r G<:!orgia law regardless of 
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question. 

THE COURT: Okay. 

MR. ROO'r; But my concern is, and as I said, 

what is the impact if we are here if a preclusion 

order has been entered and the Court •,,rould inst-ruct 

the jury that Georgia cannot defend or c-ontend that 

the hou!ling is separate, and I'm relying on thE:se 

same Georgia witnesses, Rieser and other people. whose 

testimony .is, yeah, we're telling these folks i.n 

California that it's separate housing; that "''e don't 

conlrol lt, although we're trying to do something to 

clean it up or whatever, that's going to be a 

difficult position for me to be in if the Ce«n·t has 

instructed the jury hey, that issue is out of the 

They c·an' t contend that. 

And .so I hate to thrO\,r anymore monkey wrenche~. 

into a box that's filled with monkey wrenches, but I 

felt constrain~d to raise that as an additional 

thought. 

THE COURT: Sure. 

HR. ROOT: What it seems to me is this is -- and 

I try to st.ny out of discovery disputes. I have been 

doing t.h1s a long time, but it's A saus<'lge making 

proces.<;. Son,c-times jt's difficult to find all of 

this stuff and you f1nd things <Jt the .last m1nute. 

whether they want to claim them!>elves as licensor. 

Secondly, the law presumes that jurj e.c; follow 

instructions, Jf you issue a preclusion remedy 

against the Defendant, Narconon of Georgia, it 

appl1e.s to the Defendant, Narconon of Georgi<l, and 

yoLl :>imply instruct the jury that Narconon 

International is not to be hE:ld to that and it 

doesn't have anything to do with them. 

If you do anything else, and what I think: he .lS 

trying to suggest is because Narconon of Georg.1a 

engage~ in d1scovery misconduct then 1,re are t!le ones 

that have to suffer becau~e then we've got to go and 

try a case against Narconon of Georgia, and then 

independently try a case against Narconon 

International. 

And that 1s, again, fundamentally unfair because 

\,rhy should my client suffer if Narconon of Georgia 

doesn't do what they are suppos~d to do, particularly 

when the law allows you to simply instruct the jury 

that the jury !S not to cons1der the sanctior:. against 

Georgia. 

And so I think it can be easily remedied and it 

is not as big of a deal as he makes it out to be, ~1nd 

it ought not have anything t.o do with the Court's 

decislon about ~o.·hether or not sanct1ons are 
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appropriate against this Defendant. 

THE COORT: Okay. Anybody else want to be heard? 

MR. HYNES: Your Honor, Sean Hynes with Delgado 

Development. l want to echo what Mr Root sa1d; that 

the Court's rul1ng, if 1l is :LnCllned lo issue any 

sort of sanctions, could have an lmpact on Delgado 

Development. I don't know· what lhe sanct1ons could 

or may be, and I don't know what the impact. could or 

may be, dnd so that's all ::: have to say. 

THE COURT: Okay. All right. I've got to read 

these cases, of course, but I still want to talk 

about the motion to unseal the record or \Vhat -

MR. HARRIS: I'm sorry. 

THE COURT: No. Go ahead. 

MR. HARRIS: Before we leave this topic, I 

assume "'o::'re going to get into a discuss1on about 

scheduling and all of that sort of thing. 

What I would request, no matter v1hat you do, 

and I th1nk you, obviously, I believe you ought to 

sanction them, but at minimum I would request that 

thE' Court enter an order making it abundo:mtly clear 

to both Defendants th<1t if they do not produce every 

document .related to Lhe Bo~rd of Investigation lh<~t 

they're going to be sanct1oned. 

Because what I don't want to have happen is what 

because objected to them. Well, the whole point. of 

getting order 1s you get the documents. 

And so at this point no matter what I do I seem 

like I'm caught here, but at min~mum I would ask that 

the Court do that. 

THE COURT: Ye~. 

MS. MARSCHALK: Thls is something that Mr. 

Harrls and I had talked about off the record as far 

trying t.o get the e-mails at least from my client. 

If you remember correctly, t1ary Rieser when .<;he was 

here testified to the Court that her e-mails at some 

point went down after Patr1ck Desmond's death. 

What we are trying to do right now, and I'll 

tell the Court this, there is a way to fashion this. 

I would love to work together with Mr. Harris and the 

Court to try to flgure out a ¥lay to fashion such an 

order, but what we are do1ng i:; we are try1ng to 

locate any computers that were used by Narcvnon of 

Georgia back 1n 2008 and give them over to Mr. 

11arr1s' forens:Lc -- whoever he wants to hire to do a 

forensic analysls of those, assuming that we 

agree on a search term. It is not going to attach, 

obv1ously, attorney-client documents, and )ust turn 

them over to him and that way there is no question 

about anybody on this side of the V withholding and 
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keeps happemng, and that is that these documents 

keep dribbling in and I don't want them pulling them 

out in lhe middle of trial and handing me some more 

Board of Jnvestigation documents. 

'l'HE COUR'l': What addltional documents do you 

believe are still outstand1ng, or do you k:no\o.'? 

MR. HARRIS: E-rnails. 

THE COURT: lc>rnails, okay. 

MR. HARRIS: I think there are a zillion e-mailg 

1vhere they talk about the Board of Invest.igat.ion, and 

J would like the Court to order both Defendants to 

produce all e-mails, and all correspondence, and all 

documents that discuss the Board ot Investigation. I 

think at minimum, given what w.:: have had to go 

through, tha.t that is an appropriate remedy. 

THE COURT: It seems to work when I ol-der 

something t.o be turned over. 

MR. HARRIS: Exactly. And the other thing about 

it is, one of the things that's so frustrating is, 

remember I tr1ed this two hearings ago. I asked, 

Judge, Wlll you just give me an order and t:hey 

vehemently fought get.tlng an order, and then they 

come in and lhey said, well, wait a mlnute, WE' 

objected to the dlscovery responses and so you 

.<;houldn' t have a lead to the discovery responses 

not producing any documents. 

But, I mean, that Has sort of our suggestion 

last night was what about the computers themselves? 

Just turn them over. 

HR. HARRIS: And all of that's fine. i'le can 

work on that. That's not my point. My point 

there needs to be an order from the Court putting 

end to all of this so we don't have another hearing 

later where they say there was no order. 

THE COtJRT: Right. 

MR. HARRIS: Working out how we do it and the 

fundamentals and all of that stuff, that is one 

thing, but that 1s what I would ask. And that goes 

to both Defendants, because the e-m.o.ils go frc•m 

Georgia to International and then International has 

<::-mails amongst themselves talking about this. And 

so, you know, I would request that. 

THE COURT: All right. Anybody else? No? Are 

you sure? All right. I remember the hearings fairly 

\oell and M:>. Rieser's -- Rieser, Reiser. 

MS. MARSCHALK: Rieser. 

THE COUR'f: Apparently, I just can' l remember 

how to pronounce her name, and I do remerob~;>r her 

testimony and had a chance to gauge her credibi 11 r.y, 

which is why I wanted her to be there and, frankly, I 
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just -- I don't flnd her to be credible. I don't --

her forgetting this stuff just didn't 

just wasn't right about it. 

something 

And the fact that I ordered -- she wanted five 

lVeeks to find another fJ.le and I ordered her to 

produce it Hl five days, and ml.taculously it 5hows 

up, I have very, very ser1.ous concerns. Not about 

counsel at all, but about your client • s actions in 

delaying and dragging out this discovery process. 

So I going to be isstnng an order of 

sanctions. I do not know what the sanctl.on is going 

to be at this point. 

Hr. Harris, I would like you to prepare a 

detailed order with facts and reference cites of all 

of these issues that you entered in your br1ef. I'm 

going to think about what the .sanction is going to 

be, but I do find there willful v~olation, 

certainly by Ms. Rieser Wlth respect to t.urn1ng over 

these rt!quested documents to her counsel. 

This stuff has be: en piecemealed, asked for, and 

it. just appears to me that noth1ng -- it just doesn't 

get done until the Court has to or.det the production 

0f the documents and that shoulr.ln' t be how the 

discovery process works. 

MR. HARP.IS: Just to be clear, you just want t:.s 

Why don't you do this? I want the two of you to 

try to agree to the documents that need to be, still 

need to be produced. Is that doable? 

MR. HARRIS; That's fine, but I want 

International involved in this as well. 

THE COURT: That's fine. 

MR. HARRIS: I would subm1t that we try to do a 

consent order on this ~ssue. 

THE COURT: Okay. 

HR. HARRIS: On that issue. 

THE COURT: It doesn't have to be every s1ngle 

th1ng. I want input from you all. 

MS. MARSCHALK: Okay. 

THE COURT: Sorry. I didn't mean for you to 

have a heart attack. 

MS. HARSCHALK: You scared me, 

THE COURT: Sorry. I do want you to have input 

in the craft1ng of that order. I do think it's 

important to come up with a way to end the here is 

one, here is one, here is another one, here is 

another one, oh, here is another one, by the way I 

forgot about this one. 

And so I don't have a problem with that as long 

you can all work on that togethet:, okay? But 

please do prepare the findings of fact and I' 11 --
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to submit findings of fact and then you wi 11 add -

THE COURT: Correct. Correct. Oh, and submit i. t 

in Word, please, and I'm going to read these cases 

and f.tgure out what I think the most appropriatE: 

sanction would be under the c1rcumstances. 

And, include somethlng in the order about any 

remaining documents having anything to do with any 

issue in this casE'. Anything. Housing, control, any 

other documents need to be produced. 

MS. HARSC!:iALK: That --

TH8 COURT: Have not been. 

MS. MARSCHALK: Any documents relating to an 

issue in the case? That's what the order is going ;: 0 

say? 

HR. Hl'\RRIS: No, it will be more narrower. 

THE COURT: I'm asking him to come Up with 

sorr.~thing. 

MS. MARSCiiALK: Oh, oh:ay. 

NR. HARRIS: I don't want any document about 

every 1ssue in this case. I want just ¥~ant t.he on~s 

that I \ ... ant. 

THE COURT: Okay. Whateve-r documents you w<1nt, 

you know what you want, you know what you ne-ed, and 

-- but we have to put an end to the- plE>Cemeal 

response. 

e-mail it to Carol in lii'ord and we'll take can:· of the 

sanctions part, oJ.::ay? 

MR. HARRIS: Yes, Your Honor. 

THE COURT: All right. Does anybody need a break 

before we move on to the unsealing of the record? 

No. Okay. 

MR. HARRIS: r•m sort of contused, proc€:durally, 

of .,.,here we are on this, but there was a Prc.tecti ve 

Order that was entered in the case. 

What happened was I got a call from the defense 

lawyer who said we're concerned about student fil&s 

being produced and she proposed -- this was Ms. 

Whitlock -- she proposed that a Protective Order be 

entered and that was really the thrust of it 

protecting student files, but in addition there 

portion of the Protect~ve 01:der that said that all 

documents had to be used for purposes of litigation. 

And she- spec.:i!ic:ally tolrl me that there \4as a 

concern by the Narconon Internation.;tl and th~ Church 

of Scientology people that we might put svme of tht!se 

documents on the Internet, and I have assured her 

that we weren't going to do that, that wasn't 

lnt.ent, and so we entered into this consent 

Protective Order, and that lS a completely dJ.(ferent 

animal altogether from the issue of when document.s 
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are tendered 1nto the record into court. 

You can have Protective. Orders, and we have them 

all the time where there is contidentiality, there 

are trade secrets and all of that sort of stuff, and 

1.,e consented to the Protective Order but oncE: the 

documents are tendered into the pub) 1c record it's a 

d1ffer~nt test altogether, and it doesn't have 

anythlng to do with what we as private ht.iqants 

.::onsent to. And so that's t.he distinr;tion that I 

think that they intentionally blur 1n their bnef. 

When these document.s were filed, the burden 

immediately under the uniformed State Court rules and 

under the Atlanta Journal case shifted to the 

Defendants on a document-by-document basis to 

articulate to the Court why each document was 

entitled to protect1on and why the interest of the 

indivldual private lltlgant substantially out.weighed 

the public interest. r,_nd, secondly, to ask for a 

specific temporal finding on hov-1 long the th1ng 1~as 

gving to be sealed. 

That's the test w'2 're unrler. I have asked them 

to do that three t1mes now and they• won't. do it. 

1'hr:>y keep coming back and say1ng we are not going to 

do it on a document-by-document basis. The burden is 

you be: cause you consented to the Protectlve Order. 

of this hear1ng would probably need to be treated as 

sealed until the Court rules on it. 

'rHE COUR'r: Okay. 

MR. HARRIS: But tbat' s really the problem. 

mean, eve-.rything file now on from Summary Judgment 

and for any Mot1ons in Limine, under the1r 

interpret.ation all of that stuff is supposed to be 

sealed and I don' c. think that's what the law 

provides. 

THE COURT: Okay. Hr. Miller. 

MR. MILLER: Your Konor, I think the motion t..hat 

is in front of the Court is four speciflc sets of 

documents. I have brought extra copies of those 

documents \ol'i th me, 

THE COURT: rour sets of document~? 

MR. MILLER: There are four categories of 

documents that were f~led under seal. 

THE COURT: I have the April 16 filing under 

seal that lists Urgent Directive documents, 

post-incident documents, Board of Investigation, 

Brad Taylor personnel file, miscellaneous Narconon 

documents, and the Brad 'l'aylor student file. I.os that 

what you're referring to or are there 

HR. HILLER: I had four of those. 

THE COURT: Okay. 
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I can't be any clearer. This l.S a qLlestion of 

things in t.he public record. w~ no\./ hi'lve t_wo 

intervenors who f1le, people who want to see tt1e 

public -- the documents that are filed into the 

record, and so the only thing they can do 't.o meet. 

their burden is to step up to thiO plat0 here, pull 

out each document, say to the Court het:e .i.s why I 

think that th~s thing needs to be sealed and wh}' the 

public int.er~~st, you •:now, why our prl.Vdte intero2st.s 

defeat the public's interests. 

I personally think, because they have r.epeat2dl y 

refu,o;ed to do that, they have waived their rigfn: to 

do that. 

These things have been sitting in the CouJ:t' s 

docket sealed for months, and under the law that:'s 

not an appropriate way to have public documents. And 

so I believed I would come in here and they would be 

prepared to do that, but after reading their br1ef 

they said no, that's not what we're goiny to do. 

It's up to you guys to do it. 

THE COURT: ,Just to make sure we are talking 

about the documents l1sted in the- !~ling unJer st::-dl 

t.hrough April 16, 2017, correct? 

HR. HARRIS: That's (;orrect, Your Honor. And in 

addition, I think the ones that I just. filed as part. 

t-!P.. MILLER: I didn't have the Brad Taylor file. 

'!.'HE: COURT: '!'here is the personnel file and the 

student t:i le. 

MR. MILLt;R: Okay. I didn't have those on my 

list their motion. 

THE COURT: '!.'hose are the ones that you're 

missing, I guess. 

MR. t-!ILLER: Right. 

THE COURT: Okay. 

MR. MILLER: Well, I was looking at their mot1on 

to unseal four sets of documents and their motion was 

flled. 

THE COURT: All right. Hold on. 

t-!R. HARRIS: I guess the filing to unseal 

documents. Do you have that one 7 

THE COURT: All right. I have the consolidat<::d 

motion pursuant to Rule 21 to unseal? 

MR. HARRIS: Right. 

THE COURT: Four sets. Okay. That's what he's 

talking about. 

MR. MILLE:R: Yes, Your Honor. What they filed 

on A.pril 16, 2012, the filing under the exhibit that 

I have 1s that the four sets of documents. 

t-lR. HARRIS: I see the dist1nction that we filed 

all of this stuff under seal, we are only moving to 
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unseal certain things. 

THE cour:r: I got you. 

MR. HARRIS: The Brad Taylor thing we'll just 

take 1 t off the plate. I don't know if it should 

1·em<lin sealed right now. 

NR. MILLER: Your Honor, I th1nk this has to be 

dealt with on a document-by-document basis. There 

are three considerations here, okay? I think first 

and foremost is lhe consideration of the privacy of 

non-parties; that the students who to get help 

'"ith drug and alcohol problems not only have 

reasonable expectations that the fact they sought 

help, or the nature of the help they received, or the 

outc.ome of that result is completely confidential. It 

is protected by the federal law, and so first and 

foremost we have an issue •·.rith protect1ng the 

conf1dentiallty and ab1d1ng by th<::. law Wlth respect 

to those materials. 

THE COURT: Okay. 

MR. MILLER: And w1th1n this yroup of the four 

groups of documents that thf;'y would l1ke to unseal, 

c1.nd I mean they submitted them s!"aled, there are what 

called knowledge reports. 

Now, many of those documents have names 

r:edactE-d, but there are a lot of names that are still 

had drug and alcohol problems themse:lves, or who have 

gone through program.'> and who are now trying to help 

other people off drugs and alcohol. And so I th1n¥ 

there is a very .legitimate privacy concern on behalf 

of Narconon of Georgia. 

And lhen, th1rd, WE: have the concern that 

because of the way this stuff goes viral on the 

Inte:rnet that at some po~nt people ar:e going to have 

to ..::ome down here and try this case, and 1.f th1s 

has been tried on the Internet by cherry-picking 

documents, that it is going to compromise the ability 

to get a jury. 

Now, we don't have a blanket thing to seal this 

document. We are talklng about four sets of 

documents and potentially going forward there may be 

portions of deposition testimony, but I think those 

need to be dealt with carefully document-by-document 

whether 1 t' s appropnate in the Court's balancing of 

this 1nterest to have things public, but the interest 

to protect the privacy rights of these non-parties, 

to protect the pnvacy interests of Narconon of 

Georgia, and to protect the integrity of the judicial 

process to make sure that we get a fair tr1al. 

And so what we .,..auld request is that the Court 

consider these documents carefully, and under Rule 21 
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in there. There are staff people at Narconon of 

Georgia who are former students and so my concern 

since, apparently, everything in this case that ge1..s 

into the public record gets onto the Internet, tht:re 

are ever 200 Webs1.tes, and that we already had a 

situation wi lh the young pet son, the young man, 'v.•ho 

is one of the people who provided heroin to Patr.icJ.: 

on the nlght that he died, his name has beE"n post..e:d 

un the intervenor's Website He l.s a student:, former 

student.. He was not a person 1vho agreed to waive his 

conficientiali ty rights. I don't know how that was 

p1eced together, but in this day and age if there 

these knowledge f1les, for example, talk abc.tlt 

somebody blank did such and such, that type of 

information I th1-nk really, you know, raises a 

significant rlsk of compromising the confidentlahty 

of these non-parties who don't have anything to do 

with this case but v:ho just have been dragged in by 

happenstance, and so that's the first consideration. 

The second is there lS leg1.t1.mate pr1-vacy rights 

that Narconon of Georgia has in terms of its internal 

investigation of rnatters, its propr:ietnry wa'j in 

which they handled their buslness, ;~nd the fact that 

Wlthin those roateri21ls there is also, again, a lot: of 

people involved 1-n thj s pr:ogram, our: people ... :ho havE-

that you make the balancing determinat.lon. They 

cited to the Lo~g case, which is kind at the seminal 

case that says this type of balancing is necessary 10 

fact find1ng on the part of the Court 

I would bring to the Court's attent1on to a 

sub~equent Georgia Supreme Coutt case indicating tha.t 

it Has error for the trial court to release a 

confldential settlement agreement between the 

Savannah College of Arts and a litigant down in sout:h 

Georgia. 

And the difference is that in the Long case :i. t 

this blanket unrestricted seal1ng of the record, 

and in the subsequent case the Supreme Court said we 

have a limited group of documents here and there lS a 

legltiroate interest on the part of these parties who 

entered 1nto a confidential settlement not to have 

that publ1.c, and they said it Has an error for th.:; 

trial court to release those documents. 

And so I think what we have here is much more 

akin to that case, which I will find in a minute 

under this shuffling of the deck that I have done up 

here, but that case suggest -- much more like that 

case, we are dealing with a limit.ed group of 

documents and they can be considered by the Court 

a case-by-case basis, and I lh:i nk going forward that 
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t.;ould be the appropriate way to handle ~t, to balance 

these interests and to protect things. 

And I'm not .sure what purpose it serves for this 

lawsu1t other than to ma}:e it available on the 

Internet to unseal the documents that Hr. Hard s has 

asked to unseal. but I think -- I have an e>:tra copy 

for Jeff as well, I have an extra copy, the four 

categories of documents that he filed a mot1on to 

unseal. 

THE COURT: I have the documents rlght here. 

MR. MILLER: Okay. 

THE COURT: I understand the concern of, 

perhaps, former students, their identif1es or 

identifying information being made public. Are there 

partl.cular concerns about Narconon' s proprietary 

there is a certain word. I forget what the ¥.'Ord is. 

MS. MARSCHALK: Technology. 

THE COURT: Thank you. Is there a particular -

and I haven't opened the file to look at all of these 

particular documents yet. I think I'm going to have 

to do that page-by-pa~!e, but can you identify 

pan.icular documents that you think your pr~vacy 

1nt.erests outweighs the public right to the stuff to 

be i.lVai labl~? 

~lR. ~llLl,ER: Your Honor, I'm hav1ng a hard time 

proprietary. 

HR. MILLER: What we have is the majority of the 

documents appear to be internal things, l1ke 

knowledge reports that run the risk of compromising 

the identity or the course of treatment of people who 

have been in the program. 

A lot of lhe documents are these knowledge 

reports where a student would talk about what another 

student's shortcomings has been, or they will talk 

about something that ha:; gone on in the program. 

And, you kno-w, there has been an attempt to redact 

names but, again, I'm afraid that, especially when 

you start talkino.J about something going on on the 

Internet when people study thesE: carefully that they 

going to start piecing things together. 

THE COURT: And I don't know lf that is my job 

to protect against people takl.ng information and then 

piecing it together. I th1nk the Court's job is to 

make sure that the privacy rights are protected, at 

the same time balanc1ng against the public's right to 

have access to the informatl.on, but I don't th1nk -

I mean, I can't prevent somebody from, if there is a 

document and we redact all of the identify1-ng 

information about the students and thE'n someone 

somehow manages to figure out or speculate as to who 
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t.1p here with this notebook. 

'rHE COUR"r: No problem. 

MR. MILLE:R: I c<1nnot represent to the Collrt 

that in the four categories of docum~nts thf.lt are the 

subject of the tnotion that's before the Court that 

there is anything in there that would rise to the 

levd of a proprietary irtterest. 

THE COURT: Oh, you don't know. 

MR. MILL~R: I cannot tell you for sure. 

THE COURT: Okay. 

MR. MILL~R: But I can tell you for sure that 

there are documents that have been produced in this 

case that would fall under that category. And so as 

far as the four things that are in front of the Court 

xight now, I don't bel:!.. eve any of those would. 

THE COURT; Okay. 

MR. MILLER: Bllt I think the majority of thos~ 

I'm sorry, Your Honor. 

THE COLlRT: You're okay. But doesn't the 

eefendant have the burden of proving the proprietary 

nature of 

MS. MARSCHALK: That's not an issue. 

THE COUP.T: That's not nn issue? 

HS. MARSCHALK: Wi t.h these four cate9ories o.t 

documents, nobody is going to say that. they are 

it might be, I think that's beyond this Court's 

inquiry. 

HR. MILLER: Well, Your Honor, I think you have 

to ask yourself, you know, i.s the risk of 

compromising the privacy r.ights, especially of 

non-pa.rties to thl.s case, that that's -- I think 

that's a very substantial risk to these peoplE= who 

have no lnvolvement 1n this litigation and you're 

releastng things. 

I mean, we are not talking about, you kno-w, 

-within the parties to this liligation having access 

to things. We are just taH·ing about total strangers 

getting access to this and probing into the ~nner 

\.,rorkings of a dtUIJ and alcohol treatment program. 

And despite the best efforts to redact 

documents, there are names of staff pe:ople in there. 

There are names of, you know, there are dates when 

certain events oc.curred. Ther.e are interactions. 

Again, my concern is this l.S really 

fundamentally unfair and it is not a quest1on of if 

there is any good purpose for releasing lt. I mean, 

there is the Department of Human Resources 

invest.igation, people hcwe access to that. ·rhey have 

access to a lot of information about this case. 

And so \.,re'te talking about the very limited 
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slice of the p~e, but the slice of the pie I think is 

1mportant in terms of pr1vacy. 

THE COURT: You're tal~:ing about privacy of 

third part1es, former students; is that correct? 

MR. MILl .. E;R: Yes. 

'fHE COUR'f: And anybody else? 

MR. MILLER: Well, I think that I mean, as I 

said, Narconon of Georgia has a pn.vacy interest as 

·.vell in terms of their internal inV.:J5tigation, but in 

particular our concern about some of these documents, 

because these knowledge reports and things deal 1~.ith 

the :students who have gone through the program, 

THE COURT: Okay. 

MR. MILLER: And, Your Honor, I did find the 

case. 

THE COURT: It has to outweigh the public 

interest. There a presumption that all court 

records are to be open, thus the prive~cy of the 

lndividua1 -- the nght to the privacy outweighs the 

public's right to kno;.;. 

All right. And so you have g1ven me~ 

College of Arts and Design v. School of Visual Arts, 

Supremr. Court 270 Georgia 791, deClded in 1999. Okay. 

Is that right? 

~JR. r-n;..LER: Yes, Your Honor. 

pnvacy interest? I think you're looking at it in 

the 

MR. MILLER: Well, Your Honor, I don't intend to 

look at it that way. The way I approach it is there 

is an obvious and substantial privacy interest in the 

students who come through that program, and the 

substantial privacy interest on the part of Narconon 

ot Georg1a in terms of what they're doing internally 

1~i th the program. 

And then, because it i,s a balancing test, I'm 

trying to look at the scales and say well what is it 

on the public side that i.'> compelllng enough to say 

that their interest is greater? 

THE COURT: But I don't think that's the test. I 

could be wrong, I don't think that's the test though, 

I th1nk it's you have the burden to identify what the 

privacy r1ght is on behalf of Narconon that's going 

to be affec:ted by the disclosure of these documents. 

You knm.,., the public's interest is whatever the 

public's interest is, but your rights have to 

supersede the general r~ght of the publ1c to have the 

information. 

MR. MILLF.:R: We have a federally mandated 

obligation to keep not only the identity of the 

students --
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THE COURT: Okay. 

~JR. HfLI,ER: And, again, :i.t's, obv.i.ousl~y', a 

balancing test that they have in place here, but T 

cannot fathom what the public interest is in kn0wing 

that on March 3, 200U, that Tracy Stepler received a 

call from somebody's mother that she had conce1:ns 

about somebody who is a student at the ptogram that. 

removed alarms from a window so she could go out and 

party and that, you know, somebody else had shown up 

and they had done something. 

And, again, 1t has been redacted, those names. 

I mean, there has been a real e:tfort made to try 'tO-

THE COURT: Let me see. 

MR. MILLER: This ~s Bates S910, Jeff. All 

right.. Ttus is the first page of one of the 

documents. 

THE COURT: All right. I mean, I don't tlnnk -

I mean, tha public has a nght to have access to rh-e 

information durin•J lit1gation unlJ::SS there is 

particular right that I guess the Defendant ur some 

non-party, somebody has prott>cting that I th1nY. 

you're looking at from the opposi.lt> what is "the 

public interest in th.i.s? 

I think we need to bF- looklnq at what is Lhe 

Defendant's pr1vacy interest or the non-party's 

•rHE COORT: Right, and I have no problem Wlth 

that., and I don't even know do you all disagree 

with making everything is redacted, if it hasn't 

been already? I haven' l looked through t.hem pd.ge by 

page, but any potential identifying i.nformauon of 

any student I think would need to be deleted £rom t:he 

documents before they are filed. 

NR. HARRIS: That has not even bef'n produced. 

THE COURT: Okay. I'm sorry, 1 didn't me<Jn to 

cut you off. 

MR. HARRIS: I interrupted you. 

THE COURT: If you think there J.S 

identifying information in here that needs to 

out, have you identlfied what inform.?ltic•n in 

particular you are referring to? 

NR. MILLER: I hav.:n' t gone through to see if 

there is anything that would need to bi:: r~dacted. 

THE COURT: Well, I would think that would be 

the first step, wouldn't 1t? 

NR. MILLER: Your Honor, I would certainly, if 

this is go1ng to be put out in the public domain, I 

would certainly request the opportunity to revie\·.' 

these again just to m.:~ke sure because it 1s nn 

imperfect process when we redact. 

THE COURT: Okay. 
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MR. MILLER: But my concern 1s -- well, I guess 

t.he broader one, ~Jhich is that. despite the best 

efforts to take out na.nes somebody lS gotng to put 

two and two together and say I remember that 

so-and-so's mom said she was very upset one night 

because her daughter had done something, and they put 

that together with this report, which some of these 

reports are somewhat speciflc about the events, and 

then they say afl, that is because her daughter was at 

Narconon of Georgla. 

Now, can I prove to the Court that would happen? 

I can't prove to the Court that would happen, but I 

thlnk it is a legitimate concern that that could 

happen and I th1nk that, you know, especially with 

pr-:,tecting the privacy of non-parties that that is a 

very substantial factor for the Court to consider. 

THE COURT: I mean, I don't think I'm the one to 

make the d~termi nat1on of which docum~nts in herE: are 

go1ng to affect your pr1vacy rights, I thinJ.: that 

should be your decision, but you need to ident1fy 

which documents, which par tions of the documents you 

bel1.eve are going to unfa1rly affect your priv<~cy 

right.s or unf<'lirly put in£ormat1on out that you 

bel1eve should be protected. 

I me.an, the Court can't go through them alJ and 

are all lnappropriate to unseal, but we can make a 

more nuance argument lo the Court. 

THE COURT: You're go~ng to have to because I 

can't dec:i.de Whlch --

MR. MILLER: I think what do, Your Honor, 

is deal with them in categories. For example, not 

all of these documents are knowledge reports, but J 

thlnk we can deal with the knowledge reports 

collect.lvely and e.xplain to thE! Court why we think 

there is a problem. 

THE COURT: I mean, tt1ey' re all Bates stamped, 

right? 

MR. MILLER: Right. 

THE COURT: And so can't you identify by page 

;-1hich ones you think and what segments of the 

documents need to be -- that you have a concern about 

and why? 

MS. MARSCHALK: We have already done that. 

mean, we have already done that. I mean, and maybe 

I'm just totally slow on the update, but what we have 

done is we have identlfled documents that we bel1eve 

should be subject to the Protective Order and we have 

produced them pursunnl to the agreed upon stipulated 

protected and confident.lality agreement, okay? And 

so my understanding 1s that they are now trying to 
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determine which informaUon within all of thesE 

documents and stuff that you think needs t.o be 

private. I thlnk that should be your responsibility 

to do. 

I would have thought that would have been done 

by today for the hearing today, but -- Mr. Hdrrj s, do 

you agree or di.sagree with my ass0ssment of this? 

HR. HARRIS: I think you're right. That'!:> what 

I've been saying over and over again. The 

presumption lS that the. public has a right to see 

every .scrap of paper 1n this lltigat1on for \vhatev8 r 

reason the publlc might have. 

THE COURT: R1ght. 

HR. HARRIS: Gc,od, bad, or 1ndifferent. If the 

Defendants want_ to beat th<3t presumption the burden 

is. on them to, with a narrow classification of 

documents, explain to you before th<:y' rt: <:ver fi 1 ed 

in tv the rec..,rd why that sl1culd be the case-. 

And that's e:-{actl y what the SCAD case ~.a ys, and 

I have said that to them twice now E!nd they "'on' t do 

it. They won't step up to the plate and s?..y here is 

the .re:asons wh~ we want them SE'al.ed, a.nd so r would 

thClt thE"y be nll unseo:tled 

MR. MIL18R: Your Honor, our positvm ls th<>l we 

think 1.n these tour categor1es of docurnent.s t:har. they 

remove that confldentiality protection that they 

originally agreed to. 

THE COURT: All right. 

MS. MARSCHALK: That's why I th.i.nk there is a 

little bit of a disconnect here. Everybody ag:ree:d 

that certain documents would be protected and t.re:ated 

as confidential throughout this litigation in a 

signed order that, in fact, that 1vas agreed to and 

signed by Jeff Harris. 

THE COURT: The Protective Order doe<;n't. address 

fi li nq doclJments under sea 1. 

MS . MAR SCHALK: No. 

THE COURT: Go ahead. 

MS. I'!ARSCHALK: P.ight, bllt what it does is it 

treats certain documents a.s protected and 

conf1dential. Lawyers know that docwn<:nts that are 

confidential and subject to a Protective Order ar.: 

not filed 1n open court or filed in the clerk's 

office, which is why certain documents have b~en 

filed under seal. 

It's my understanding that now Mr. Harris ls 

trying to unseal a very smnll portion of the 

documents that have been produced pursuant to t.h~ 

Protective Order because the documents that havE- been 

produced pursuant to the Protective Order th<Jt's in 
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that spreadsheet. 

THE COUR'f: Thdt's what 1 ... -anted to go back to. 

Remember, those documents I had asked you t.o try to 

go through them, because there were a ton of 

documents and you produced them. 

MS. MARSCHALK: Right. And we did that, just 

that, but that's not the dispute before the Court. My 

understanding is that w·hat i!> at issue before the 

court -- I'm sorry, but my understanding is that the 

di:spute that is before the Court is limited to the 

tour categories of documents which I, admittedly, did 

not revlew because this wasn't my piece of the 

argument, but lL's limited to those four categories 

of documents that are trying to get unsealed. 

THE COURT; Are these documents that have been 

filed under seal, are all of these documents 

documents that you identlfied in your Protec:t1ve 

Order? 

NS. MARSCHALK: Yes. 

THE COURT: No, I misspoke again. You 

1dent1fied in your priv1leged log. 

HS. MARSCHALK: No, but we produced them 

pursuant to the Protective Order. 

HR. MILLE:R: They have the documents. 

THE COURT: Okay. 

JI.JS. MAR SCHALK: Thank you. 

THE COURT: r remember. 

MR. HARRIS: Right. I didn' l say --

THE COURT: You didn't say you filed it. It was 

never filed. 

MR. HARRIS: The original plan was to do that. 

It was submitted to you. The Court said I'm not 

inclined to do that, realizing that tllat falls 

squarely on the AT&T You can't seal a record. 

You have to do what the SCAD case says, which is look 

Cit each document. And so now the Protective Order 

doesn't have anything to do witll <:tnythlng anymore. 

THE COURT: Okay. Because that was just stuff 

that just produced to you. 

MR. HARRIS: Exactly. And when we get to trial 

the \.'aY that they are envision1ng this scenario 

vorY.ing is that every document that they have marked 

protected under the Protective Order you would have 

to put up a screen, not let the Jury see, and not 

have any public access to it, and that is not the way 

that it worY.s. 

·rHE COURT: No, 

MR. HARRIS: Once you get lnto the fillng phase, 

and the tnal phZ~se, and all of that sort of stuff, 

then it becomes a much tighter, a much narrower group 
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MS. HARSCHALK: Right. We produced lhem 

pursuant to t.he ProtectJ.ve Order 

THE: COURT: Okay. }\.nd you have designated th!;:m 

confidential, or that was your intent? 

MS. MAR SCHALK: Correct. 

MR. NILLER: We thought when we pr.oduced the 

documents to them that they would use them for 

\Yhatever purpose they needed, and they have, but. that 

1o~e didn't--

NS. HARSCHALK: Want to file--

MR. MILJ.,ER: We didn't Wdnt them tv go pub1 ic. 

THE COURT: Right, 

MR. MILLER: And to the extent that we can 

address the Court's concern to provide addi t 1ondl 

information about why we don't want them to de• that 

can certainly do that in a proffer. 

THE COURT: Mr. Harris, r know you want to say 

someth1ng. 

MR. HARRIS: I don't want to try your patience 

on this i:>sue, but thls has deliberately gotten so 

screwed up, I think that is why you'r~ hav1ng trouble 

with it. 

The ori9inal plan on their part W<'IS to file ?. 

motion lo .seal the en lire record. 

'rHE COCIP.'r: That was never filed. 

of docume-nt.s that they have to come forward and 

specifically 1dentify have to be sealed. 

And the only t.ime that 1 have ever seen that 

successfully done 1s when you're dealing 1,rith trade 

secrets, you know, the compos1ti.on of a tlre or 

something like that. 

THE COURT; Right. 

MR. HARRIS: But I've saia that to them 

repeatedly. It is not the same thing and yet they 

won't do 1t. 

The only thing lhat I have heard them articulate 

thus far for the Court, based on 1.;hat is currently 

sealed, are these knowledge reports And I don't 

have any problem letting them go bac:k .and do tha1:, 

but I move, aga1n, to unseal because I think every 

day that the Court keeps those documents ~.ealed it's 

a violat1on of the Georgia statute, 

And so without a find1ng, there is no legit1m.acy 

to the seallng of the record at this point 1n timt: 

and I think it Has brought to a he<'ld by the 

intervenors. 

'rHE COURT: Ms. Marschalk, 

MS. MARSCHALK: ,Just briefly. 1 agree that as 

it stands right now it's a little bit confusing 

because the documents that were produced pursuant to 

12::. 
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the Protective Order, confidential agreement, 

whatever the heck 1t was called, I thlnk it's 

actually a stipulation ar1d confidentiality agreement 

that h then adopted by a. Protective Order signed by 

the Court. 

'rHE COUR'r: Yeah. Mr. Mi l.ler, he hit the nail 

the head Wlth that one. The privileged log 

documents have been produced. That's not what we're 

tal king about. 

HS. HARSCHALK: Correct. 

THE COUR1': Okay. 

MS. MARSCHALK: But there 1s <:~ group of 

documents that have been produced pursuant to that 

Protective Order, and I think that Jeff's concern lS 

that it's go1ng to be bulky and awkward as far as how 

to proceed with motions at tn.al, et cetera. 

Now, all I can tell the Court is that in my 

experience what we typically do is when we hammer out 

the conf1dential1ty agreement it is not a paragraph 

like this one is. It is more like 10 pages that 

speci:J.cally contemplates how the parties will 

address the use of confidential documents durinq 

d1spos1tive motions and/or tnal. 

What I am llrging the Court to do, rather than a 

full-fledged 1 know that you guys thought you were 

office and looK at everything th.:~t we've got here 

right now, 

And we have been operating in this sort of 

nether reg.ion for the last couple of months because 

they wouldn't do what I have been telling them they 

needed to do, and here we are, and I move that the 

record be unsealed because I believe that if the 

record continLJes to be se-aled, these documents 

continue to be sealed, that it continues to be 

illegal and lmproper under Georgia law. 

The only exceptlon would be -- the': only 

exception would be if there is the name of a student 

there, and I think those have been redacted out. 

MR. MILLER: Your Honor, we have a finite group 

of documents for you to consider, I lo/'ould like for 

the Court to consider those documE:nts with whatever 

additional information we can br~ng to you about why 

we think that it is appropr1ate for you to keep them 

sealed, and that's really all we're talking about. 

THE COURT: Why didn't we do that before today 

though? 

MR. MILLER: Well, frankly, I think, based on 

the face of the documents, that the documents in and 

of themselves that is in the record, \.o/'hat that 

privacy intere-st is, but the -- obviously, they 
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producing this pursuant to the Protcctiv~ Order but 

guess what, everything 1s unsedled approach, what 1 

would er1coL1rage is th<:ot the parties try t.o work 

together and see if we can craft a more detailed 

confident~<lli ty agreement that is adopted by the 

court that contemplates how to deal with cerr.aln 

documents that, frankly, were produced pursuant to 

the Prot.ec:ti ve Order. 

I think the burden sh.i fting these documents >>~ere 

produced. They are currently protected by a 

Protect~ve Order. The burden, frankly, on the side 

that's try1ng to remove the Protective Order from 

those documents. 

MR. MILLER: Let me suggest this. I have heard 

Jeff say there mi9ht be some of these documents that 

you mJ.ght not necessarJ.ly feel in these four 

categories that there might be things in here that. 

you don't want that we can talk about. 

MR. HARRIS: I think there are probably 

documents that may mention students' names that \''e 

did talk about. My concern is that what Wr;> have don 12 

here is .illegnl. It's just that s1mple. We c.a.n't 

seill docllments that the public has a right to 

These folks 1n th1s courtroom right now, under 

the law, have a right to go down to the clerk's 

disagree, and to the extent the Court is go1ng t.o 

endeavor to revie-...· the documents, I'm trying to, l.n 

part, trying to focus the Court's attention on -

there are different catC':gories of docwnents and so 

there may be different issues w1th regard to the 

different categories of documents, and I don't t!link 

that at thJ.s po1nt we want to go through page by page 

because they are Bates numbered. I think we can do 

this in a way that VJOuld be more efficient. for the 

Court and for us to present our po.sition on why they 

are the privacy interests of the documents. It is an 

issue for them to seal. 

THE COURT: All right, Anybody else want to be 

heard on this? Do you all want to be heard? No? 

All right, I'm go1ng to take a ten minute breaY. and 

think about this for a second, okay? 

MR. MILLER: Thdnk you, 'tour Honor. 

MR. HARRIS: Thank you. 

{Whereupon, a recess was had from 4:39 to 5:04 

p.m.) 

THE COURT: All right. This is what I have 

determined thus far, According to Rule 21, in order 

for documents to be f2led under seal you need t:o have 

a Court order. They cannot be filecl under seal absent 

a Court order, otherwise they're filed in violation 
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of t.he rule, wh1ch appears to be what happened .in 

this case is they were wrongfully flled by Pla.intiff 

by filing them without leave of court first. 

MR. HARRIS: Well, I'm --

THE COURT: No, you can respond. 

MR. HARRIS: We had this e>;act discussion on the 

record and I said, Your Honor, I'm opposed to filing 

these under seal, and at that point in t1me 1n order 

to just work th1s out the Court said go ahead and 

file them under seal. 

TH8 COURT: Oh, I did? 

MS. MARSCHALK: Yeah. 

MR. HARRIS: Yes. Otherwise I never would have 

done that. 

THE COURT: I was wondt:rin'J. 

MR. HARRIS: Becaus.:o I was vehemently opposed to 

flling them under seal. 1 mean, not to shun my 

responsibility. 

THE: COURT: No, I'm glad you pointed that out. 

Apparently, I was the one who messed this up. 

MR. HARRIS: I think it ~o:as JUSt muddied at the 

t1me. I don't thHlk you rnessed it up. It was 

confuslng .=tbout whether we were talk1ng about the 

Protective Order or whether we were talking about 

filing th1ngs 1nto the record, and t.hat confus.ion I 

l.llegall y sealed documents l.n one of my cases. 

MS. MARSCHALK: There is an order, but we can do 

a consent order that dates back. wh~~never it was. 

THE: COURT: That'<> fl.ne. I mean, ultlmately what 

need to do, though, in order to do the -- I need 

for eact1 of you to submit, or I need you to submit 

f1ndings of fact, the Defendant. I'm .sorry, not 

findings of fact. 

I need you to go through these documents and I 

need yoli to identify what interest you believe needs 

to be protected, and "'·hy it outweighs the public 

r~ght to have access to this informC~tion. 

MS. MARSCHALY: Okay. 

THE COURT: And then I think because I can't --

I mean, we're talking about them in totality and 

of them m~ght be okay, some of them might not be 

okaj', but it needs to be -- and it ~s going to have 

to be on a page-by-page bas~s, or a 

document-by-document basis as to what privacy 

1ntere.sts you believe is so cr~tical that it 

outweighs the public's right to access this 

information. 

HS. MARSCHALK: Okay. 

THE COURT: All right? And so I would like t.o 

do that, since these are now filed under seal, I want 
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think ha.s aont:inued up until today, but that's where 

we 

THE COURT: All right. Well, I've got to fix my 

m1.stake because I don't want to do anything that. • s 

improper although I --all right. With that, I guess 

there was an oral order from the Court then 

authorizing the fil.ing o£ the documents; .is that 

right? 

MR. HARRIS: Yes, Your Honor. 

THE COURT: Okay. 

MR. HARRIS: I can find the transcr.ipt. 

THE COURT: Do yc'u .:tgree with that? 

MS. NARSCHALK: ! do. 

THE COURT: No. I cl<:!arly did not remember 

that, but that doesn't mean it d1dn't happen. I think 

llhat I'm going to do is I w·ant to ~S5Ue< some type of 

written order to that effect ju!'.t so the record is 

ch~ar that the documents were filed based on oral 

order of the Court prior to their fi!Lng. 

MR. HARRIS: Right. .~.nd I rlon' t have any 

problem if )iOU say at that point in timE' it 1,.as a 

consent agreement by the parti<.'S. I m~an we, 

basically, wE>re try1ng to work l.t out to try to 

f1gure out how to deal with it. 

THf: COUP..T: Right.. I just don't want to hdvc 

t.hat done as soon as posslble so t.hat we can rectify 

this mat.ter because it needs to be tixed. 

MS. MARSCHALK: The only logistical issue, 

Judge, i!l that I'm in bindlng arbitrat1on tomorrow 

and then l 'm out on vacation the following week, and 

then my partner is going to Puerto Rico. 

THE: COURT: VacatlOilS. 

NR. NILLE:R: Yeah. Defense lawyers are going 

our one five-day vacation for the year, but he is 

going, actually, Thursday through Nonday. 

MR. MILLER: f'or the record, I'm not flying my 

o1m plane. 

MR. HARRIS: I just would fllrther -- they h.:..ve 

had so many opportunities to do what they needed to 

do, up to including today. 

MS. MARSCHALK; I' 11 work on my vacation, but it 

will be done by next week. Thank you, Jeff. 

MR. HARRIS: I'm not trying to do that. It is 

frustrating to me because they have had an 

opportunity to do what they need to do in::.tead of 

responding to the brief. 

NS. HARSCHALK: We'll get it done by t"'riday ot 

next week. 

THE COUP.T: You're- go1ng to be on 1/acation. 

NS. HARSCHALK: It's fine. My husband is used 
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to it, except my two cluldren, but it's totally fine. 

THE COO!l.'f; Hoo,.,• about Honday, the following 

Monday" 

MS. MARSCHALK: That wou.ld be even better. 

THE COUR'l': I don' l want your vacation to be 

comp1etely and utterly destroyed. That's not what 

I'm trying to accomplish here. 

HR. HILLER: Your Honor, I Jon't leave untll 

Thursday and so I think I have th1ngs that I'm doing 

in the office part of the week, but I think if you 

g1ve 

g1ve 

until Monday as opposed to friday it 1-.•ill 

a little more flexibillty. 

TilE COURT: All nght. That's less than 10 

days, isn't it? Today is the 18th? 

MS. t-1ARSCHALK: A 1 i ttle bit more. 

THE COURT: Seven, e:1.ght, nine, ten, eleven 

da;.'s. Okay. I th1nk that's reasonable. 

MS. MARSCHALK: The 30th, correct? 

THE COORT: Monday, July 30, and then you can 

submit that -- I don't think we need to have another 

heanng. You can submit that in writing and you can 

submit -- I mean, b.?lsed on the arguments presentP.d 

today, do you all feel t.hat you need to have another 

hearing on t.h1s matter? 

t-JS. NARSCHAI,K: No. 

done properly, that's all. 

And so just subm.it something to me 1n wr1t1ng 

and t.hen I wdl, based on the argumenL today, is that 
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agreeable? 4 

MR. HARRIS: Yes, Your Honor. 

MS. M.ARSCHALK: Yes, Your Honor. 

MR. MILLER: Yes, Your Honor. 

THE COURT: Okay. All right. Anythl.ng else? 

MR. HARRIS: Scheduling. 

THE COURT: Sc.heduhng. All right. Trial. I know 

Plaintiffs have requested a trial date and I kno~o.• 

defense was still do1ng some discovery on the amended 

Compla1nt. What's the status of that? 

MR. HARRIS; we filed the amended Complaint in 

March and Narconon of Georgia and Narconon 

International have not done any discovery on the 

amended Complaint. 

THE COlTRT; They haven't? 

MR. HARRIS: They haven't sent any rhscovery. 

Dr. Roblns sent some dlscoveries about the specific 

racketeering allegations against Or. Rob1ns, Delgado 

sent some discovery about the specific racketeering 

allegations against Delgado, but there is no 

discovery that has been sent by International. 

They haven't taken a single deposition. They 
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THE COURT: Okay. 

NR. HARRIS: The only t.lnng that I would add, 

though, these documents that I did file i. n the 

record, they are important for the sanctions he<:lrJ.ng 

and those need to be, you know, because they are sort 

of in the sealed status as well right now. 

'l'HE COURT: All right. Well, the Court 

review the sealed documents, correct? 

MR. HARRIS: Yes. 

NS. HARSCHALK: Correct. 

MR. MILLER: Right, 

THE COURT: So I can rev1ew those, which I will 

do this week. 

MR. HARRIS: Okay. 

THE COURT: Or before, certa1nly before the 

30-.:h, and I will what"? 

NR. MILLER: Well, I was going to say the 

sealing and unsealing dec1s1on, I mean, l.t is still 

available to the court elther way. 

THE COURT: It is still available to the court, 

but I don't want 1·ecords filed under seal until I 

have the appropriate -- I don't want to leavF.- thc-:n1 

filed under se<'ll any longer. I want. the appropria CE· 

finding.o; of fact and the appropriate order in place 

for l~hatever decision I mate. r just want it to be 

haven't. ta!<"en a single depo!:>i t.ion since the experts 

•~ere deposed close to a year ago, and so thi:s 

content1on that there needs to be further dE::lay 

that they can do discovery, I meon, I would .submlt 

Lhey haven't done any and I would as}: for a trial 

date as quickly as the Court can give us one. 

THE COURT: Okay. 

MS. MARSCHALK: I w0uld ]Ust. say, Judge, on 

behalf of Narconon of Georgia, wa haven't conducted 

any add1t.ional written discovery. I needed Dr. 

Robins. 1 certainly was not aware that Dr. Robins 

was going to be dismissed from the case that 1 could 

provide in part some of the di::.cove:ry respc•nses 

well as the response:s to our co-defendants' 

dl.scovery. 

And, frankly, I have been tled up dealing with 

the Motion for Sanction to strike my client.' s Answer, 

et cetera, and some of what my client would need to 

do really depends in part on the Court's ruling on 

the Motion for Sanctions, and my thought was that I 

don't think need a lot more discovery. I mean, 

very, very, very minimal discovery, but, I mean, 

heck, 1 n1ay not need any, depending on what sanctions 

the Court. J.mposes. 

THE: COUR'l': Okay. 
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t-lS. N.ARSCHALK: And so I would say I think it's 

a b1t premilture. And it Jeff does, he is chopplng at 

the bit. 

THE COURT; I'm sorry, I couldn't hear you, 

MR. PENN: We could conduct discovery right at 

the tnal. 

MR. HARRIS: The Motion for Sanctions only deals 

\oith the first Complaint. It ha~ never dealt with 

the second Complaint. 

THE COURT: I under.stand. 

MR. HARRIS: It has nothing to do with the 

second Compla1nt. I thlnk it's disingenuous. It has 

absolutely nothin•J to do Wlth the second Complalnt. 

It has to do \ollth the Mot1on for Sanctions. 

t-IS. HARSCHALK: Well, they are all tled up 

together 1n some '-lay. The problem is, I a real 

live lawyer and I have been bogged down in the 

trenches dealing with some things that I view that is 

a little more lmportant. Trying to protect my 

client's Answer from gett1ng struck versus sending 

out some Interrogatory state RICO allegations. 

I think the balancing test I chose to throw my 

eggs in a basket versus the RICO act ion, and maybe 

thal was improper and would delay the trial date, but 

the only thing that I wou.ld say b, listen, I don't 

the day of trial I don't have any pt:oblcm w1th 

discovery at all, but I don't want to have this -

are planning at some point i.n the future 

indeterminate t1me filing summary Judgment motions 

and then after that we' 11 ask for a special setting. 

I think that's unfa1r for us because \,re l::ave done 

\,rhat needed to do to get ready for tnal. 

HS. HARSCHALK: I don't have any objection to 

go1ng ahead and getting a specially set trial date 

right What I'm asking for is a date certain for 

dispositive motions to be filed. 

The Court .sent an e-mail in respon:se to our 

inquiries saying well wait a minute, we've got -

discovery lS expiring. We've got these deadlines 

that are looming over us and we've got an e-mail from 

the Court that says those deadlines that are in the 

existing Sched~lling Order are now off the table. 

And it was my understanding, because the Court 

said she going to set a hearing date to discuss 

scheduling, that we were going to bring that up to 

date and I was not going to get beaten over the head 

with a club that I have been deleterious and 

obstructionist 1n not conducting the discovery when I 

get an e-milil from the Court saying thf'.Se deadlines 

off and we're go1r19 to discuss them the next time 
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mind conducting disc0very pretty dat-gone c.losc t.o 

tri.cl.l, too, but assuming lhat th<:: Court has not fired 

a death nail blow to my client to c.;trike his Answer 

then; would be d1spositive motions that would bl':: 

filed. 

And so I think that wh;.it we need is a date that 

those dispositive motions nE:ed to be fl.led by. 

think collnsel can work together on conducting 

addltional discovery. I thinY. Hhat we really need .i.s 

a date for dispositive motions to be filed by, and 

tllen work from there as far as v1hen the ne:<:t 

appropr1ate trial date '-lOUld be. We d1scussed 

spee1ally setting lt, right? 

MR. Hl\RRIS: I would like a special setting, 

Your Hc•nor, but th~s whole dispositive motion t:hing, 

I have the same response. I mean, I don't knoh' why 

there haven't been dispositive motions. 

If they think they have a dispositive motion, 

the discovery v:as set to expire in April and th~re 

have be~n no dispositive motions filed, and I don't 

want my client to contlnue to havf' this case delayed 

based on the discovery motions delily tactics of the

Defend<'lnt.s. 

We should put down the trial and if they want to 

file a discovery let'.<.; do the discovery J:ight up to 

are together, and so maybe I misread the e-mai] . 

'J'Ht: COURT: No, that was my 1ntent1on to get a 

Scheduling Order 1n place so that everybody knO\.rs 

vhal to expect, and so we just need to come: up Wl th 

'l'he problem is, I have had so many requests for 

speclally set cases that we have the September trial 

calendar available and we have -- after that I think 

it's May. 

MR. HARRIS: September 1:3 fine with us. 

THE COURT: Yeah. I kno1.o1. I know. 

MR. HARRIS: And I'm not being frivolous. This 

has just gone on a long time. 

THE COURT: And I didn't mean to suggest that 

you were. I mean, you're not. I understand the 

frustration. I want to get it t.cied as quickly 

poss1ble as well. 

MS. MARSCHALK: Can we be a backup to another 

specially set case? 

THE COURT: You could. That's another option is 

to be a bad:up to another one of my spE'cially set. 

trials. 

Halt the time even the specially set ones get 

resolved and then I'm stuck with a trial week that. 

has nothing going Like next week, for example. 
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HR. HARRIS; If the September calendar lS open 

why, I mean, why can we not try the case in 

September? 

MS. NARSCHALK: Because we have brand ne\<i 

lawyers from Narconon in, frankly, No. 1. 

No. 2, because I bave not been preparing this 

case for tr1al the way that I would have. I mean, I 

think under the old Schedul1ng Order He weren't even 

goinq to appear on the tnal calendar before October. 

I have to go back and look at the old Scheduling 

Order. 

MR. HARRIS: I believe it was actually supposed 

to try in July. 

MS. MARSCHALK: No, sir. 

THE: COURT: All right. He'll find 1t. Yes, Mr. 

Root. 

MR. ROOT: Yes, ma'am. I mean, if v;e can w·ork 

bach.,ards from May. I mean, one of the reasons the 

motions have not been filed, we just got in the 

They spent about a week and a half ago a couple of 

days in Los Angeles taking the first Narconon 

International depo.<ntions. They took the f.irst 

depos.i. tions. They haven''.:. been transcribed yet, We 

need d couple of months to flesh out this RICO stuff, 

and 1.<e need some t~me after that to have a deadline 

Dubai in counterterrorism and has a fairly important 

JOb, given some of the terror1.sm that goes 

there, and he nee:ds a little bit of a heads-up to 

make these arrangements. 

THE COURT: Sure. All right. 

MAJOR DESMOND: That's true. I need some 

advanced notice. 

THE COURT: All right. Well, I certainly want 

to accorrunodate that. How long is th1.s trial going to 

be? 

MR. HARRIS: I think our case vlill be about four 

five days. 

THE COURT: And so you all need two week$? 

MR. HARRIS: Two weeks. 

THE COURT: Is that accurate? 

MR. ROOT: That sounds fa1r. 

MR. HARRIS: But thJ.S whole thing about the 

delaying, these dispos1t1Ve motions, I mean, there 

absolutely nothing. We have been getting ready for 

trial and if these depositions that we took last week 

had anything to do with whether they are going to 

flle dispositive motions or not, then I guess they're 

not going to file disposit1ve motions, but if they 

going to and that was purely for om: case I don't 

understand the delay and why they haven't. 
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for mot:J.ons, and I don't know how long that. takes us. 

If 1~e work bad•wards from t·lay I thlnk that's 

appropJ:J.ate. 

THE COUR'f: When was the lawsuit filed? 

MR. HARRIS: Two years ago. 

THE COURT: And then it will be three years by 

the t~me May comes around. 

NR. HARRIS: Ri9ht. .ll.nd the d1scove:ry has a 

closing on May 8. Daubert motions are supposed t.o be 

filed and everything due in June. It says at the 

close of d.iscovery the Court wi.ll set trial at that 

point in time. 

THE COURT: Okay. I don't th1nk September is 

feasible for the defense, and I don't think May i.s 

feas1ble for the Plaintiffs. I want to find something 

in betwe~n, and if 1t means being backup to another 

specially set tnal. I mean, are you all flying 

p~ople in from out of the state to testify? 

NR. Hl->.RRIS: Yeah. Th~ problem, Your Hono1, is 

that the Desmonds, Major Desmond lives in Dubai, 

1~orks in Dubai from a --

THE COURT: Are you here today just for this? 

t-lAJOR DE:SHOND: Yes. 

THE: COURT: OKay. 

HR. HARRIS: He works for the yover:1rnent of 

'rhey have been talking about filing dispositive 

motions to me for the last year and I don't know why 

they haven't, and I don't know why we need to be 

delayed because of that. 

t-lS. MARSCHALK: You don't file a dispositive 

motion before discovery is concluded because you 

don't want. to give the -- you know this -- you don't. 

want to give the other side a road map to your 

disposltive motion before the discOV"-!ty is concluded 

so they can hammer your witne5ses. Everything is 

done clean. It's black and whJ. te that way. 

MR. ROOT: I would point that you need to 

understand what the record l!. as far as the motions, 

and so that's why I object to the September date. 

MS. HARSCHALK: Everybody knows thls is going to 

be coming. This is not a secret. 

MR. HARRIS: That has noth1ng to do with 

Geurgia, the International depositions. 

THE COURT: I'm go1ng to -- all right.. All 

right. Well, I'm looking at my calendar trying to 

find two weeks. What I'm probably going to have to 

do is cancel a criminal trial week and figure out 

CllSo what the status is of some of these other 

specially set trials. When Ci.ln you all flle your 

motions for Summary Judgment"? When do you anticipatC' 
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being ready to do that? 

NR. ROO'l': We can --

'l'HE. COURT: I Cdrl' t hear you. 

MR. ROO'l': We intend to file some contention 

Inte.rrogatone.s Monday, if not the day befor£:. We 

would like to have 30 days to have those answered, 

another 30 days to explore additional depositions, 

and 30 days after that to f1le a motion, and s0 it's 

90 ddys. 

THE COURT: Okay. And then we have Thanksgiving 

and Chrl3tmas and -- all right. I'm going to have to 

get with my calendar clerk to figure out when th1s is 

going to happen. Please move forward immediately with 

any Interrogatories. 

NR. ROOT: We will. 

THE COURT: Because J. t 's already been dragged 

out. Granted, I inherited it when it was midstream, 

but I want 1t resolved. 

MR. ROOT: I understand. 

THE COURT: It needs to be resolved. I'm also 

going to order y' all to mediation. 

MS. HARSCHALK: We have- attended. 

THE COUP.'r: Oh, you dlready have? 

NR. ROOT: We had mediatJ.on friday before 

Hemorial Day. 

NR. ROO'l': Contention type Interrogatories, and 

depending on .,..hat the responses are, there may be 

additional deposit1ons. I cannot S<'!Y at this point. 

THE COURT: Contention Interrogatories and 

possible depositions, <'tll right. You're going to 

file those on Monday you said'? 

MR. ROOT: Yes, ma'am. 

THE COURT: 01-:ay. Today lS the 19t-h. How much 

time do you anticipate you need to respond to those? 

I know you haven't seen them. Do you want two weeks? 

30 days? 

NR. HARRIS: Two weeks. Well, I guess my 

problem is if you set things for trial in June and 

then I have time -- if I can get a. quicker trial 

date I will do whatever you tell me to do in terms of 

speed 

THE COURT: I know. I can't, unfortunately. I 

cannot. I don't know what to do about the trial other 

than putting you as backup to a specially set trial, 

but I know that's a problem for your clients and I 

•vant you to try to accorrunodate them. 

~JR. HARRIS: How about. this as a proposal? Why 

don't you -- maybe you could take a look at the trial 

calendar, figure out what dates look possible, and 

then W'e could have a phone conference and JUst hammer 
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THE COURT: I gues:'i that didn't work out very 

well. 

MS. MARSCHALK: Not well at all, Judge. 

THE COUR'r: 01<-ay. All riqht. We1J., .! can't 

give you all a date now for trial I'l1 '.York on lt 

and I'll f1nd two weeks to block off as soon as I 

In the meantime, do whatever di!>covery you need 

to do. The amended Complaint was filed in March; is 

thal right? 

HS. HARSCHALK: The end of March. 

THE: COURT: So it's four months now since that. 

MR. f-Vi.RRIS: f'ou1· month.'3 was the amount of 

discovery they contend they need. 

THE COURT: Right. I understand. So when do 

~lOU ;.,•ant to f1le your summary JLldgment'~ Do yc·u want 

9() days to file? Art=< you going to filt: dispositive 

motions as t.,>ell? 

NR. ROOT: Yes. 

MR. HARRIS: I don't mind h.:.ving quicker time:s 

for us to respond to stuff to get this don~:- rather 

than having four more months of d~sc:overy. 

THE COURT: sure. No, I'm going to -- we're 

going to pick a date for dispositive motions today 

at lea$t W'e can 9et that done. All right. What 

discovery are you going to serve, />lr. Root.? 

out some dates. 

THE COURT: Okay. 

MR. HARRIS: Because I don't mind hilving no 

time. I' 11 ans1..·er the stuff quickly if I have to, 

b\.1t j.f I don't have to I don't want to 

1'HE COURT: Okay. I understand. I'm thinhng 

maybe-- I'm going to try to W'ork it out. I'm 

thinking for January. September, I know it's not 

soon as you would like, but wittl --let's see. It's 

already July, so l.'e've got the dispositive motions 

issue to contend ,..1ith, plus the Interrogat.ories and 

whatever dl.scovery that they're going to do, and so 

that trings us at least until September, October, and 

then November we have Thanksgiving in between t\\•o 

trial weeks. 

MR. HARRIS: Who are those spec::..ally set people 

in September? Tell us 

THE COURT: YOU W'ant us to tell you? 

MR. HARRIS: I want to tell you the likelihood 

of it actually going. 

THE (:ourn: October. 

r-JR. HARRIS: Do you want to confer with all of 

these peoplt> and get back with us? 

THE COUR'r: Yeah. I'm going to have to do thilt, 

but I'm going to try to find -- I'm go~ng to figure 
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it out.. I don't know how, but I'm going to figure it. 

out .. 

MR. HARRIS: Thank you, Your Honor. 

HR. R001': Well, I under.stand Your Honor's 

frustration, but thls is a monumental record that 

have waded into, and M's, Marscha1 k ha~ been working 

hard and remarkably incredible. We would ask for a 

little indulgence to have an appropriate amount of 

time for these motions and the Court to cons~der, 

THE COURT: I understand. All right. Then I'll 

have lo get back to you then on t..he date~. Are there 

any other matters that we need to take up today? 

NR. HARRIS: No, Your Honor. 

Mt>. MARSCHALK: No, Your Honor. 

THE COURT: Thank you all. 

(Hearing concluded at 5:31p.m.) 
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