
iAL IN THE STATE COURT OF DEKALB COUNTY 
" ~ STATE OF GEORGIA 

PATRICK C. DESMOND, MARY C. § 
DESMOND, Individually, and MARY C. § 
DESMOND, as Administratrix of the Estate § 
of PATRICK W. DESMOND § 

§ 
Plaintiffs, § 

v. ! Civil Action File No: 10A28641-2 

NARCONON OF GEORGIA, INC., 
NARCONON INTERNATIONAL, 
DELGADO DEVELOPMENT, INC., § 
SOVEREIGN PLACE, LLC, SOVEREIGN § 
PLACE APARTMENT MANAGEMENT, 
INC., LISA CAROLINA ROBBINS, M.D., § 
and THE ROBBINS GROUP, INC. § 

Defendants. 

NARCONON O F GEORGIA, INC'S B R I E F IN OPPOSITION TO 
PLAINTIFFS' MOTION F O R SANCTIONS 

COMES NOW Narconon of Georgia, Inc. ("Defendant" or "NNGA"), a Defendant in the 

above-styled action, and hereby files its Brief in Opposition to Plaintiffs' Motion for Sanctions, 

showing the court as follows: 

I. INTRODUCTION 

Plaintiffs' Motion for Sanctions should be denied. The entire thrust of Plaintiffs' Motions 

hinges on a single oversight that occurred in the production of voluminous documents which was 

(1) cured voluntarily by NNGA; (2) without court order; (3) during the discovery period; and (4) 

well before trial. The remaining arguments made by Plaintiffs in support of sanctions are 

nothing more than self-serving and unsupported conspiracy theories and gross misrepresentations 

of the record, made for the apparent sole purpose of misleading and inflaming the Court. As wil l 

be discussed in excruciating detail below, Plaintiffs have cherry-picked deposition testimony and 



taken it out of the context in which it was offered, contorted the fair meaning of discovery 

requests and corresponding responses, and greatly exaggerated the state of discovery. A careful 

reading of their Motion shows that, while Plaintiffs ask the court to sanction NNGA for not 

producing documents, they are repeatedly admitting that the very documents in question were 

produced during the discovery period. 

II . STATEMENT OF FACTS 

A. Facts Related to Patrick Desmond 

Patrick Desmond was a 28 year-old man, suffering no physical or mental disabilities at 

the time of his death. (Plaintiffs' Response to Defendant NNGA's First Requests for Admissions 

to Plaintiffs, 1 ("Plaintiffs' RFA Responses")). He had a long and tortured history with drug and 

alcohol abuse, beginning at about age 14. (Deposition of Mary C. Desmond, 64-66 ("Colleen 

Desmond Depo."); Deposition of Patrick C. Desmond, 39-40 ("Patrick Desmond Depo.")). He 

also had a criminal history. He was first involved in a one vehicle motor accident on January 30, 

2002. (Plaintiffs' RFA Responses, 2). He was cited for DUI as a result of that motor vehicle 

accident. (Id. at 3). He was prescribed, and took, Antabuse, a medication to help stop alcohol 

abuse, in February 2005. (Id. at 13). It did not work. (Id. at 14). He was admitted to the 

hospital on September 9, 2005 for, among other things, alcohol dependence. (Id. at 15). He 

agreed to go to out-patient treatment and attended Alcoholics Anonymous in 2005. Again, it did 

not work. He was hospitalized again in February 2006. (Id. at 27). 

Patrick Desmond continued on his path of self-destruction and was arrested on July 2, 

2006 for possession of paraphernalia and cocaine as well as several traffic offenses. (Id. at 31). 

Over a year later, he enrolled in the Narconon program at NNGA on September 24, 2007 in 

order to avoid serving any prison time. (Id. at 32). Before beginning the Narconon program, 
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however, he was admitted to Peachford Hospital on September 21, 2007 for detoxification from 

alcohol. (Id. at 33). 

Patrick was a grown man who knew how to read and write at the time of his admission. 

(Id. at 38). When he initially enrolled in the program, after having completed a detoxification in 

a medical facility, he signed the Narconon of Georgia Admissions and Services Agreement, 

attached hereto as Exhibit A (attached as Exhibit 6 to this Defendant's First Request for 

Admissions to Plaintiff; Plaintiffs' RFA Responses, 39). That Agreement contained a section 

titled Student Ruled [sic] of Conduct. (Id. at 40). The Student Ruled [sic] of Conduct states that 

"Immediate dismissal from the program will result from any of the following violations: (1) 

using drugs, alcohol or other controlled substances while on Narconon property, addicting others 

in such matters or related violations.. .." (Id. at 41). 

The same Agreement specifically stated: 

"Narconon of Georgia is an outpatient drug rehabilitation and 
education facility in the State of Georgia and as such, provides 
drug rehabilitation and education services on a non-residential 
basis. The student agrees to be fully responsible for his or her own 
housing, clothing, meals, and other living incidentals. Narconon 
will provide all materials, supplies and facilities related to the 
delivery of the Narconon program. Any assistance Narconon of 
Georgia provides concerning housing and meals is strictly limited 
to referral to places of business that can provide these services. 
Transactions concerning referred services are entirely the student's 
responsibility." 

(Exhibit A; Plaintiffs' RFA Responses, 43 (emphasis added)). 

It also contained a Hold Harmless agreement that specifically stated: 

"Student agrees to hold the Narconon of Georgia Program and its 
officers, directors, employees, agent's representatives, attorneys 
and affiliates, including Narconon International and ABLE 
International, harmless from any and all liability, which may arise 
out of Student's participation in the Narconon drug rehabilitation 
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program." 

(Exhibit A; Plaintiffs' RFA Responses, 45). 

Patrick Desmond, upon initial admission to the NNGA program, also signed a Financial 

Policy and Agreement Form, which specifically stated: 

"Any supportive living arrangements are made with the facility of 
your choice. While Narconon of Georgia may provide a list of 
preferred providers, all financial and living arrangements are 
between the family and the facility of their choice." 

(Exhibit A; Plaintiffs' RFA Responses, 46-47). 

Patrick signed separate documentation with Delgado Development, including a 

Confidentiality Agreement, Sports Activities Waiver, and Recovery Residence Rules Agreement. 

(Plaintiffs' RFA Responses, 49-51). By signing the Rules Agreement, Patrick Desmond 

specifically acknowledged that " I hereby acknowledge that I have read and fully understand the 

Delgado Development rules of conduct and hereby affix my signature. I realize that i f I violate 

these rules I may be required to leave. I further understand and agree that Delgado Development 

offers a supportive environment but I am personally responsible for my actions." (Id. at 53). 

In other words, Patrick Desmond knew exactly what type of program Narconon was 

when he enrolled there. Not only did he know that it was an outpatient program, but he asked 

Allison Riepe to alter the letterhead on the letter to his probation officer to remove the word 

"outpatient" from the letterhead in order to mislead the Court. (Deposition of Allison Riepe, p. 

144 ("Allison Riepe Depo.")). Ms. Riepe complied with Patrick's request. (Id). She claimed at 

her deposition that she asked Mary Rieser about the removal of the word "outpatient" from the 

letter and that Mary consented to the removal. (Id) However, Mary adamantly denies this 

accusation. (February 23, 2011 Deposition of Mary Rieser, p. 289 ("Mary Rieser Depo. Vol. I"); 

September 14, 2011 Deposition of Mary Rieser, p. 166 ("Mary Rieser Depo. Vol. II")). In other 
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words, there is a very distinct swearing contest between a former employee and Narconon o f 

Georgia. This is not sanctionable. This is the very essence of heated litigation. 

Setting aside the swearing contest between Mary Rieser and one of her former students 

and employees (who was admittedly incredibly hostile to Narconon at her deposition), the 

alleged "fraud" committed on the Florida Court that Plaintiffs claim was initiated by Patrick 

Desmond himself when he said " I can't send this, I have to be in an inpatient place." (Allison 

Riepe Depo., p. 144). 

After completing the Narconon program successfully, Patrick returned home in Apr i l , 

2008. Unfortunately, he relapsed, violated the terms of his probation, and returned to NNGA on 

May 23, 2008. (Plaintiffs' RFA Responses, 62-63). At the time Patrick and his parents made the 

decision to return to Narconon, they were not relying on any representations from anyone. 

Patrick had graduated from the Narconon program and had lived at Delgado housing for six 

months. As such, he and his family were familiar (and obviously satisfied) with both NNGA's 

program and the housing. 

Now, Plaintiffs' parents have filed a lawsuit against the Narconon program in Georgia; 

Narconon International; Delgado Development; and Dr. Lisa Robbins for the "wrongful death" 

of their son that occurred when he (1) drank alcohol (knowing that it was a violation of both 

Narconon and Delgado rules) (Deposition of Bradley Taylor, pp. 155-156 ("Brad Taylor 

Depo."); (2) left the premises of the apartments rented by Delgado Development (Id. at 92-95); 

and (3) shot up heroin with two other drug addicts (Deposition of Jamie Lea Thompson, pp. 13-

14 ("Jamie Lea Thompson Depo.")). Unfortunately, Patrick died as a result of ingesting heroin 
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and alcohol. (Deposition of Gerald. T Gowitt, M.D., pp. 68-69 ("Dr. Gowitt Depo.")).1 

B. Discovery History 

Plaintiffs initially filed suit on May 18, 2010. They served initial written discovery, 

including both Interrogatories and Requests for Production of Documents, to NNGA with the 

Complaint. In total, Plaintiffs have served four sets of Interrogatories and five sets of Requests 

for Production to this Defendant alone. To date, NNGA has produced in excess of thirteen 

thousand pages of documents. 

It should be noted that Narconon of Georgia has been licensed by the State continuously 

since 2002. Mary Rieser has always functioned as the Executive Director of the program. I t has 

never faced another lawsuit. It has never had another student die while enrolled in its program. 

In other words, NNGA is not a litigation sophisticated company. It is neither Home Depot nor 

Ford Motor Company. Indeed, having no prior experience in producing documents for civil 

litigation does not give NNGA the license to woefully fail to respond to discovery - but 

remember that Plaintiffs' Motion is based on the failure to identify one set of documents in 

response to voluminous discovery! One set of documents that, frankly, does not change the 

landscape of the litigation at all. 

Mary Rieser gathered all of the documents that she believed to be responsive to the 

discovery requests and provided them to her counsel in October of 2010. She testified before the 

Court that she looked through approximately 75 boxes to respond just to Plaintiffs' Fourth 

Requests for Production of Documents, not to mention all of the previous document requests. 

(April 5, 2012 Motions Hearing Transcript, p. 49 ("4/5/12 Hearing Transcript")). She and one 

1 Plaintiffs' Motion for Sanctions raises the argument that Patrick may have died from ingestion of Oxycontin on the 
night that he died, in addition to alcohol and heroin. As is discussed more fully below, this is not new information. 
Plaintiffs have been aware of the rumors of "drug use" on the night of Patrick's death since February 2011, the date 
of the first deposition of Ms. Rieser. The rumor of Oxycontin use was also contained in the report authored by Ms. 
Rieser that was properly identified on the original privilege log, filed with the Court in November of 2010. 
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assistant would stay late at night after work to comb through the files so that they could handle 

NNGA's responsibilities with respect to discovery, while ensuring that services to its students 

were not disrupted. (Id. at 50). 

Now, nearly two years later, the parties have engaged in particularly exhaustive 

discovery. There have been twenty-two depositions taken to date. As the Court knows, the 

process has, at times, been heated. 

Plaintiffs' motion for sanctions raises a variety of perceived discovery abuses and alleged 

intentional efforts to hide information. Boiled to simplicity and stripped of emotional rhetoric, 

the heart of the issues before the Court are two sets of documents: (1) the Board of Investigation 

documents, which Plaintiffs contend go to the heart of their case because they are "evidence" 

that NNGA controlled Delgado Development housing as alleged in the complaints; and (2) 

disclosure of reports that Mr. Desmond supposedly used Oxycontin with Brad Taylor on the 

night of his death. Plaintiffs' motion employs a practice of exaggeration, misrepresentation, and 

misdirection to create the false impression of a persistent and purposeful effort to allude 

discovery. However, an honest, fair and careful review of the relevant testimony and the history 

of discovery in this case necessarily leads to a much different conclusion. 

C. Alleged Failure to Disclose Issues Relating to Housing 

It is important to note at the outset that Plaintiffs' Motion for Sanctions is based in very 

large part on written discovery and questions in depositions that are subject to interpretation. 

Because they are subject to interpretation, they can be answered in any number of ways, all of 

which are true and forthcoming depending on your particular position and interpretation. While 

the Court was initially concerned that Ms. Rieser did not recall the Board of Investigation at the 

time she was responding to discovery requests and her deposition, this Defendant urges the Court 
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to look at the source documents, i.e., the requests themselves. Plaintiffs assert that Narconon of 

Georgia provided "false and misleading responses to Plaintiffs' first three sets of written 

discovery requests", yet only provide the Court with four specific examples, discussed separately 

below. 

1. Documents relating to efforts by NNGA to maintain the NNGA and/or the 
students residents' as "drug free.'''' (Plaintiffs' Third Request for Production 
of Documents, No. 22). 

NNGA responded to this request by stating 

This Defendant objects to this Request for Production inasmuch as 
it is overbroad, unduly burdensome, vague and ambiguous. This 
Defendant states that all of its efforts are to maintain the Narconon 
facility and/or its students in a drug free environment; however, it 
does not and never has controlled the environment in which its 
students live while on the Narconon program. It is unclear what 
documents are called for. 

Defendant notified Plaintiffs by this response that it "is unclear what documents are 

called for." It did not state that it "has no documents" or "is not withholding documents". It 

asked Plaintiffs to clarify their Request. They failed to do so. This Request has never been the 

subject of any motion to compel or even a request for supplementation pursuant to Uniform State 

Court Rule 6.4(b). Therefore, it is wholly inappropriate to point to this Request as a basis for 

any sanctions. In no way does this response provide clear and convincing evidence of willful 

misconduct by NNGA in discovery. 

2. Complaints or claims made to or received by NNGA alleging improper care of 
students at NNGA. (Plaintiffs' Second Interrogatories, No. 5; Plaintiffs' 
Second Request for Production of Documents, No. 4). 

These two inquiries are a perfect example of the "smoke and mirrors" strategy employed 

by Plaintiffs to prejudice NNGA in the eyes of the Court. Plaintiffs' argument here is a bold 
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misrepresentation. 

In response to Plaintiffs' Second Interrogatories, No. 5, this Defendant responded: 

This Defendant incorporates herein by reference General 
Objections Nos. 1, 2, 3, 4 and 5. Furthermore, this Defendant 
objects to this Interrogatory inasmuch as it is overbroad, unduly 
burdensome and seeks information neither relevant nor reasonably 
calculated to lead to the discovery of admissible evidence. 
Complaints by persons unrelated to this lawsuit about incidents 
and events unrelated to this lawsuit are wholly irrelevant to the 
issues presented herein. 

See Defendant Narconon of Georgia Inc. 's Responses and Objections to Plaintiffs' Second 

Interrogatories, served on October 20, 2010. 

Similarly, in response to Plaintiffs' 2 n d Request for Production, No. 4, this Defendant 

responded: 

This Defendant objects to this request for production inasmuch as 
it is overbroad, unduly burdensome and seeks information neither 
relevant nor reasonably calculated to lead to the discovery of 
admissible evidence. Complaints by persons unrelated to this 
lawsuit about incidents and events unrelated to this lawsuit are 
wholly irrelevant to the issues presented herein. 

See Defendant Narconon of Georgia, Inc. 's Substitute Responses to Plaintiffs' Second Request 

for Production of Documents, served November 23, 2011. 

In other words, Defendant objected to the scope and breadth of these two discovery 

requests. It did not respond by giving any information that was untruthful or inaccurate. It 

objected! While this Court admittedly has very broad discretion in this case, this Court does not 

have the discretion to impose the ultimate sanction by striking this Defendant's Answer for 

objecting to an overly broad discovery request! 

Plaintiffs cite to the response made by former counsel for this Defendant in response to a 

6.4(b) letter that "The allegations in this case are that NNGA failed to prevent Patrick Desmond, 
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an emancipated adult, from leaving his home, at which NNGA was not present, of his own 

accord, and obtaining from some unrelated third person a drug which he voluntarily ingested, 

resulting in his death. There has never been another claim against NNGA which is remotely 

similar to this." 

There is nothing inaccurate about counsel's statement. There has never been any 

"complaint" or "claim" made by any student or former student alleging improper care of 

students. Plaintiffs assert that a subsequent incident involving heroin use by a student should 

have been disclosed. This Defendant urges the Court to read the requests again carefully. Such 

an incident is not a "complaint" or "claim" and to argue otherwise is just patently false. 

3. Plaintiffs' Third Request for Production of Documents, No. 28 

First, Plaintiffs point to Plaintiffs' Third Requests for Production, No. 28, which 

requested: "Al l documents relating to any claim and/or complaint known to you alleging that 

Narconon housed students in poor, neglected, substandard or bad housing conditions from 2008 

to 2009." Narconon responded that: 

This Defendant objects to this Request for Production inasmuch as 
it is overbroad, unduly burdensome and seeks information neither 
relevant nor reasonably calculated to lead to the discovery of 
admissible evidence. This Defendant further objects to this 
Request insofar as it seeks information protected by the attorney-
client privilege or documents protected by CPRA and/or HIPAA. 
Subject to and without waiving the foregoing objections, this 
Defendant states that [sic] has never housed students and it is 
aware of no such claim and/or complaint in 2007 or 2008. 

See Defendant Narconon of Georgia, Inc. 's Responses to Plaintiffs' Third Request for 

Production of Documents, served December 15, 2011. 

Narconon of Georgia is an outpatient drug and alcohol education provider, therefore, this 

response that it never housed students and is unaware of any complaints that Narconon housed 
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students in poor, neglected, etc. conditions is entirely truthful as the Request is worded. I f the 

Request was worded to ask for "all documents relating to any claim and/or complaint known to 

you alleging that Narconon students were housed in poor, neglected, substandard or bad housing 

conditions from 2008 to 2009", then the response may have triggered Ms. Rieser's memory and 

revealed the Board of Investigation. It is admittedly a subtle nuance, but Narconon has to be 

very particular about the nomenclature as it does not and cannot "house" students under its 

current license. While the vast majority of students did indeed enter into an agreement with 

Delgado Development, some students lived at home or in hotels. (Mary Rieser Depo. Vol. I , pp. 

127-129). Some students chose apartments apart from those run by Delgado. (Id. at 131). 

Nevertheless, once counsel for this Defendant identified the "Urgent Directive" 

documents referenced by Plaintiffs' counsel in her file, she implemented a more broad brush 

reading of this Request to interpret it to mean that the Urgent Directive documents were indeed 

responsive to it. The documents were produced forthwith. See Defendant Narconon of Georgia, 

Inc. 's January 24, 2012 Supplemental Responses to Plaintiffs' Third Request for Production of 

Documents, dated January 24, 2012. (4/5/12 Hearing Transcript, p. 58). 

4. Alleged misstatements in the deposition testimony of Mary Rieser 

Plaintiffs then argue that the Board of Investigation should have been revealed during the 

deposition testimony given by Mary Rieser. The first argument by Plaintiffs concerns Ms. 

Rieser's deposition testimony that she did not control Delgado. As with the written discovery 

above, the context of the term "control" in this litigation is to direct the business of Delgado such 

that Delgado can be said to be an agent or alter ego of NNGA. This was the context in which 

Ms. Rieser answered the questions asked of her in her deposition. 

Plaintiffs' argument that Mary Rieser was lying is based solely on their interpretation of 
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the import of the Board of Investigation documents. However, the Board of Investigation 

documents do not mandate the conclusion drawn by Plaintiffs that NNGA controlled Delgado. 

A close inspection of the documents reveals that they do, in fact, support the testimony o f Ms. 

Rieser. For example, the Urgent Directive (Bates Desmond-D-GA-009927) clearly distinguishes 

between NNGA and Delgado, referring to Delgado as "affiliate housing." 

The results of the Board of Investigation placed only minimal requirements upon 

Delgado. Delgado was required to obtain workers' compensation insurance for drivers that are 

operating NNGA owned vans or, in the alternative, that Delgado rent their own vans ~ "[t]he 

choice [was] theirs." (Bates Desmond-D-GA-009966). Delgado was asked to provide clean 

quarters and bedding to students upon arrival at Delgado. (Id.). Lastly, Delgado was asked to 

immediately complete intake for housing upon the student's arrival. (Id.). In the "probation 

letter," Ms. Rieser explained that it expected "any housing company that we work with" to 

adhere to certain standards, including policies consistent with Narconon standards, legal 

compliance, good service, and high professional standard of staff and management. (Bates 

Desmond-D-GA-009946). 

It goes without saying that nearly every business relationship carries with it similar 

expectations and, where they are not met, it is perfectly appropriate to review the problem and 

suggest corrections so that the business relationship between the two entities can continue. 

There is nothing in the Board of Investigation documents that evidences any level of control 

over Delgado that exceeds that seen in most business relationships. It is long-established in 

Georgia law that a party may insist upon certain criteria and make recommendations to insure it 

is getting the benefit of the business relationship without creating an agency relationship.2 Lewis 

2 NNGa does not concede that establishing a master/servant relationship between it and Delgado would mean that 
NNGa was operating an unlicensed, in-patient facility as alleged by Plaintiffs. 
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v. D. Hays Trucking, Inc., 701 F. Supp. 2d 1300, 1307-1308 (N.D. Ga. 2010) (providing 

guidance and recommendations and requiring certain production within a certain amount o f time 

did not render contractor a servant for the purpose of vicarious liability); McLaine v. McLeod, 

291 Ga. App. 335, 340-41, 661 S.E.2d 695 (2008) (where company "merely retained right to 

require results in conformity with the contract" and individuals "retained the right to perform the 

work by their own means, method and manner" no employer/employee relationship); Jacobs v. 

Thomson Oak Flooring, 250 Ga. App. 56, 58-59, 550 S.E.2d 465 (2001) (no employer/employee 

relationship existed as matter of law despite the fact that defendant designated which tracts the 

contractor was to cut, told him where to haul it, and periodically visited work site to ensure 

cutting was being done properly); Slater v. Canal Wood Corp., 178 Ga. App. 877, 345 S.E.2d 71 

(1986) (no employer/employee relationship where company retained right to inspect tract where 

cutting occurred, required driver to carry certain types of insurance and comply with applicable 

state and federal laws, reserved right to make suggestions and recommendations concerning the 

work, and required work to be done according to industry standards).Ross v. Ninety-Two West, 

201 Ga. App. 887, 891-92, 412 S.E.2d 876 (1991) (no employer/employee relationship even 

though realty company provided individual with office, telephone and secretary, expected agent 

to attend regular sales meetings and provided agent business cards with company's inscription). 

NNGA was doing essentially the same thing within the limited aspect of the Board of 

Investigation that concerned housing by demanding better service for its students and compliance 

with legal requirements. NNGA has openly and honestly admitted to a relationship with 

Delgado and admitted that it has certain expectations of Delgado. (Mary Rieser Depo. Vol. I I , 

127-130). NNGA referred students to Delgado, although the students were always free to choose 

alternate residential options. Naturally, NNGA would not make referrals to Delgado i f Delgado 
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were not complying with certain standards that NNGA felt were appropriate. When concerns 

arose, NNGA addressed them with Delgado and gave them an opportunity to improve. There is 

absolutely no evidence that Delgado was "required" to do what NNGA asked. There is no 

evidence that Delgado could not have made the decision that it did not want to be in business 

with NNGA and that it would not make efforts to meet NNGA's expectations. Plaintiffs self-

serving and contorted interpretation of the Board of Investigation documents does not equate to 

clear evidence that NNGA has given false testimony in an effort to thwart discovery. 

Indeed, the information found in these documents does not contradict Ms. Rieser's 

deposition testimony. Rather, it is entirely consistent with her testimony that she had certain 

expectations of how Delgado was run. (Mary Rieser Depo. Vol. I I , pp. 127-130). Plaintiffs' 

argument relies on a limited portion of the deposition testimony and conveniently ignores that 

Ms. Rieser testified elsewhere to the very information that Plaintiffs claim to have learned for the 

first time with Board of Investigation documents. (Id.; Mary Rieser Depo. Vol. I , p. 134-35). 

Plaintiffs also argue that the Board of Investigation documents prove conclusively that 

Ms. Rieser gave false testimony in her deposition regarding her investigation of prior incidents 

of drug and alcohol usage: 

Q. Before Patrick enrolled in Narconon, you had gotten reports -

A. Yes. 

Q. -some number— 

A. Yes. 

Q. —that drinking and drug use was going on at the Delgado Development Facility; 
right? 

A. Yes. 

Q. It's some number. I - 1 don't know what it is, and apparently neither does 
anybody else right now. But that - but we can have an agreement on that? 
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A. Yes, there was some number, yes. 

Q. Okay. What did you do - or what did Narconon of Georgia do to investigate that 
and to determine whether or not there needed to be any rule change over at Delgado 
Development? 

A. If it were an individual person we would address that person. If there was 
more concern, I - and normally it turned out to be an individual person. It wasn't 
some rampant thing. It was a person trying to bring something in. Trying to get -
it would be an individual person. It wouldn't be like a report that everybody had -
had a party on one particular night. We would deal with those people. And — and I 
- if there was any concern, I -1 would talk to Don about it. But my - my thing 
would be that that person get addressed. It wouldn't be like a report that ten people 
- like it would be - okay. We've got to help this person learn to say no, to make the 
right decisions. Obviously they are not in terms of, you know, learning to make 
decisions. I want to help them figure that out. So that's the key part of recovery. 

Q. Al l right. So you - you - you addressed the - the complaints on an individual 
basis? I think that's what you just told me? 

A. Yes. The offenses. 

Q. Did - did you make any determination about whether or not, because of the 
number of complaints, Narconon shouldn't - shouldn't be allowing its students to stay 
over at Delgado Development? 

A. N o -

Q. Did you look into that at all? 

A. - no, no. I didn't look into that. It would be in reports like this and I just 
would address those. 

Q. Well, do you - was there any attempt by Narconon to keep up with the totals? I 
mean, did you have a monthly meeting where you would say, okay, we've gotten 50 KRs 
- or whatever the number would be - and talk about it in the aggregate as opposed to by 
the individual? 

A. No. 

(Mary Rieser Depo. Vol. I I , In. 17, p. 147 through In. 18, p 149). 

Plaintiffs contend in support of their Motion for Sanctions that Rieser intentionally 

omitted the Board of Investigation and its findings as part of the answer to this line of 

questioning. This is yet another example of Plaintiffs expanding the scope of what asked in 
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order to give the appearance of a misleading answer. At the direction of Plaintiffs' counsel, the 

line of questioning at issue was in reference to handling of reports of drug and alcohol usage in 

housing during the time period prior to Mr. Desmond's enrollment in Narconon. (Mary Rieser 

Depo. Vol. I I , p. 147, In. 11). It is obvious that Ms. Rieser believed she was being asked about 

how she investigated reports of alcohol or drug use at housing prior to 2007 when Mr. Desmond 

enrolled at NNGA. In fact, Ms. Rieser later stated in the same line of questioning that her 

answers were what she remembered "in that time period." (Mary Rieser Depo. Vol. I I , p. 149, 

In. 20). Ms. Rieser truthfully responded that reports of drug and alcohol use were dealt with on 

an individual basis with the person involved. There would be no reason for her to think of the 

Board of Investigation documents generated after that point in time as responsive to this 

questioning and those documents in no way dispute this testimony.4 

Setting aside the time frame issue, it is further reasonable that Ms. Rieser would not have 

thought of the Board of Investigation in the course of this line of questioning because it was 

obviously geared toward NNGA's investigation of patterns of pervasive drug and alcohol use at 

housing. The follow up questions asked by Plaintiffs' counsel are clear that he intended exactly 

what Ms. Rieser reasonably understood. (Mary Rieser Depo. Vol. I I , p. 150, In. 16: "You would 

agree with me that that's something that Narconon of Georgia wants to know? Wants to know 

whether or not there is some pervasive pattern of abuse of drug and alcohol?" Id.). 

3 NNGA notes that one of the questions in the subject line of questioning was compound; asking both what NNGA 
did to investigate reports of alcohol and drug use at Delgado and what NNGA did to determine whether or not there 
needed to be a rule change at Delgado. The line of questioning read in its entirety and with a view to what Ms. 
Rieser may have understood at the time is clear that she reasonably understood she was being asked about 
investigation of instances of drug and alcohol use. 

4 Plaintiffs' counsel may try to argue that the intent of the question was the time frame prior to Desmond's second 
stint at NNGA. However, it cannot be denied that the questions do not make any such clarification and are just as 
easily construed to refer to the pre-2007 time frame. A simple misunderstanding of the scope of a question that is 
created by Plaintiffs' counsel's own ambiguous question and nature of the question hardly meets the rigid standard 
of intentional misconduct required to impose sanctions in the circumstances presented. 
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The Board of Investigation was not an inquiry into alcohol and drug use at Narconon, nor 

was it prompted by such concerns. Ms. Rieser testified that " I don't remember being concerned 

about staff or students doing drugs at the time." (4/5/12 Hearing Transcript, p. 3.0) 

No, I actually didn't remember. I was so focused on all these 
pages and all these documents. I know it sounds bizarre, but I 
honestly had forgotten about that because, well, there is no excuse. 
I had forgotten about that. My main thrust in that investigation 
was because of these attacks and making sure that all service 
points were good. It wasn't a main - I didn't start it because I think 
I thought there were a lot of drugs, but I actually was focused on 
all of those documents that had been presented and I had studied 
those documents. 

(4/5/12 Hearing Transcript, p. 33) 

Indeed, a review of the 67 pages of documents related to the Board of Investigation 

reveals only 4 instances of suspected drug or alcohol use. Mary Rieser testified at the April 5 t h 

hearing that she "wanted to make sure that all service points were good, like from all aspects, 

like I always do, but it was a very heightened necessity even more at that time...." (Id. at 30). 

The majority of the "severe safety and service issues" concerned living conditions, such as 

furniture availability and quality, security on the property, and insurance coverage. 

None of the points in the Urgent Directive dated March 2, 2008 concerned reports of drug 

or alcohol use, nor did any of the findings issued on March 8, 2008. The overwhelming majority 

of the Board of Investigation concerned issues that have no bearing on the death of Mr. Desmond 

(such as unpaid phone bills, messy rooms, missing furniture, cell phone access, grocery 

shopping, spending money), at least certainly not in the mind of Ms. Rieser. Thus, even 

assuming the line of questioning should have been understood to mean the 2008 timeframe 

(which would require reading additional qualifications into the questions that were never 

communicated to Ms. Rieser), it would still be understandable that Ms. Rieser would not 
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immediately think of the Board of Investigation when addressing how she investigates 

complaints of drug or alcohol use.5 

Plaintiffs' argument grossly misrepresents the line of questioning. Plaintiffs paraphrase 

to skew the context for the purpose of misleading the Court on the sum total of the testimony.6 A 

careful review of the entire line of questioning, not just a few words here and there, shows that 

Ms. Rieser's testimony was honest, credible, and not contradicted by the Board of Investigation 

documents. 

5. What is this All Really About? 

Plaintiffs have fought vigorously for two years to prove something that does not exist: 

Narconon of Georgia's "control" of housing. As long as the Narconon program and housing are 

separate, it is "perfectly legitimate" as long as housing isn't under the control of Narconon. 

(Deposition of Nina Edidin, p. 74 ("Nina Edidin Depo.")) The key issue is control. (Id. at 76) 

While Plaintiffs argue that Narconon was operating outside of its license, there is not a scintilla 

of evidence that the State of Georgia agrees with Plaintiffs' argument. Indeed, when Plaintiffs 

deposed Nina Edidin, the manager of the legal unit of the Office of Regulatory Services for the 

state of Georgia she agreed that, although Narconon of Georgia was initially cited for operating a 

program outside of its license, it was given the opportunity to appeal that citation (and the civil 

penalty initially asserted by the State) pursuant to Georgia law. See O.C.G.A. §§ 31-2-6 and 50-

13-18. 

5 Ms. Rieser was asked about this line of questioning in the evidentiary hearing, to which she responded simply that 
she did not remember the Board of Investigation at the time the question was asked. In all fairness to Ms. Rieser, 
the questions asked of her by Plaintiffs' counsel during the evidentiary hearing were broad-brush generalizations of 
the deposition testimony and Ms. Rieser was not presented with the full line of questioning to understand the 
context. 

6 Plaintiffs even exaggerate the heroin overdose. The records are clear that it was a single instance, not the multiple 
instances suggested by counsel. (PI. Brief, p. 21: "students were overdosing on heroin at housing.") 
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Furthermore, citations of similar programs are the norm, not the exception. "[V]ery few 

get a hundred percent" clean surveys on inspection. (Nina Edidin Depo., pp. 59-60) Narconon 

appealed the imposition of a civil penalty and the denial of its licensure pursuant to state law. 

(Id. at 64). A series of discussions between Narconon of Georgia and the state ensued. (Id. at 

64-69). As a result of those discussions, Narconon of Georgia and the state hammered out an 

agreement. (Id. at 69). The end result was that Narconon of Georgia not only kept its license, 

but received an expanded license. (Id. at 71). 

The issue of control of housing is not new. Indeed, the State investigated a complaint 

that Narconon was allegedly running the housing program outside the scope of its license granted 

by the State in January 2009. After the State conducted an investigation of that allegation, it 

determined that such an allegation was unsubstantiated! (See, generally, Exhibit 6 to the Nina 

Edidin Depo.). 

Ironically, the Georgia Department of Community Health recently conducted a 

Complaint Survey of Narconon of Georgia relating to an anonymous allegation that Narconon of 

Georgia was operating a residential drug and alcohol rehabilitation program outside of the scope 

of its license. (Affidavit of Mary Rieser, f 11) The Georgia Department of Community Health 

inspected the Narconon of Georgia facility on March 21, 2012. According to the citation from 

the State, 

Review of the department investigation done on 3/21/2012 
revealed that the facility policies and procedures stated that the 
facility is an outpatient drug rehabilitation and education facility. 
The facility's financial policy and agreement form stated under 
housing that the facility wi l l provide a list of three preferred 
providers for housing. 

Review of Narconon of Georgia housing arrangements revealed 
that the facility did not provide housing to its clients, however, the 
facility recommended that students stayed in a supportive 
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environment near the center. The facility list three places, 
Discovery Course, Garden Plaza Hotel, and Hyatt Place Hotel. 
The list did not include One Sovereign Place, which was 
referenced in a law suite [sic] against the facility, as an allegedly 
illegally operated residential housing program. 

See Exhibit A to Affidavit of Mary Rieser, emphasis added. 

In other words, the State's investigation revealed exactly what the Narconon of Georgia 

employees have testified to in the past. [It is also interesting that the State was aware of this 

lawsuit.] 

In response to the citation, Narconon of Georgia submitted a Plan of Correction as 

contemplated by the State Regulations. (Mary Rieser Affidavit, ^ 13; Exhibit A to Rieser 

Affidavit.) The State accepted the Plan of Correction on May 2, 2012. (Mary Rieser Affidavit, 

115; Exhibit B to Rieser Affidavit). 

This Complaint Survey followed on the heels of another Complaint Survey that was 

conducted in March 2012. (Mary Rieser Affidavit, ^ 16) In response to that citation, Narconon 

of Georgia submitted a Plan of Correction as contemplated by the State Regulations. (Mary 

Rieser Affidavit, Exhibit C). The State accepted that Plan of Correction. (Mary Rieser 

Affidavit, f 19). The State has never revoked the license of Narconon of Georgia or imposed 

any monetary penalties for operating outside the scope of its license. (Mary Rieser Affidavit, f 

20). 

In light of the State's own records, how can it possibly be a discovery abuse to answer a 

question about housing provided by NNGA with a response that it did not, in fact, provide 

housing? 

Of course, one of the main thrusts of Plaintiffs' case is to attempt to prove otherwise. 

However, simply because Plaintiffs allege this position to be incorrect does not render the 
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response untruthful. Plaintiffs cannot simply argue "yes you did" to invoke discovery sanctions. 

Again, simply because an issue can be viewed two different ways does not mean that one view is 

clearly false as required to invoke the extreme sanctions sought here. 

The purpose in citing to the second inquiry - complaints or claims regarding improper 

care of students at NNGA - has no obvious significance to the issues before the Court. As the 

Court can read for itself, the Board of Investigation documents were not related to any claim or 

complaint against NNGA for improper care of students. Rather, the Board of Investigation 

documents concern NNGA's self-initiated audit for the purpose of making sure it was running a 

tight ship and that its affiliated service providers were complying with the expectations of 

NNGA. The documents at issue in this discovery motion are not at all responsive to this request. 

They further do not evidence any "control" as Plaintiffs allege in their extensive brief. 

With all of that being said, NNGA is not disputing that the correspondence contained 

within the Board of Investigation documents were responsive to one of Plaintiffs' Requests for 

Production of documents. Mary Rieser testified at the hearing on April 5 t h that she did not 

remember the Board of Investigation documents when responding to Plaintiffs' discovery 

requests. (4/5/12 Hearing Transcript, p. 24) Ms. Rieser specifically testified: 

I simply forgot. That first document that was about the Board of 
Investigation, that was the very first document that I ever gave 
which, I guess, was found later on by my law firm to a person like 
a week after we found out that there was a lawsuit and I was 
pulling stuff together and that didn't come up until like two years 
later so that when it came up I looked and I looked and I found it. 

(Id. at 24). 

A close inspection of the documents themselves reveal that the Board of Investigation 

documents are not the proverbial smoking gun as argued by Plaintiffs. NNGA did make referrals 

to Delgado and, as any entity in a business relationship with another would do, it insisted that a 
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certain level of service be provided in order for that relationship to continue.7 This testimony is 

borne out by the Board of Investigation documents, not contradicted. 

Not only is Plaintiffs' Motion fundamentally flawed in its reliance upon inquiries that are 

subject to interpretation, Plaintiffs' Motion is further based upon evidence that is subject to 

interpretation. In order for the Court to accept Plaintiffs' argument, it would have to disregard 

all other reasonable interpretations of both the inquiries and the responses made - an unfair 

stance that is contrary to the nature of litigation. I f mere differences in interpretation of 

discovery requests and evidence could support discovery sanctions, including the striking of 

pleadings and issue preclusion, nearly every case in the judicial system would be tied up with 

discovery disputes such as this. Under Plaintiffs' theory, every time a plaintiff seemingly 

"forgets" a pre-existing injury that is later proven to exist in medical records, a defendant could 

move the court to strike their complaint (or a portion thereof). 

Every time a plaintiff forgets who all they talked to in the chaos following a motor 

vehicle accident, but is later proven to have talked to someone and made critical admissions to 

that person, her complaint could be stricken. Every time a plaintiff says there was nothing I 

could do to avoid injury, but evidence is presented that arguably shows his negligence, his 

complaint could be stricken. Frankly, this is ludicrous. 

There is absolute no support in the law for such sweeping consequences from Rule 37. I f 

this were the law, rules regarding impeachment and reconciling evidence to the extent possible -

charges to the jury in nearly every civil litigation - would be unnecessary. Every case has two 

sides, often based on the exact same evidence. It is inconceivable that taking a supported, legally 

valid position contrary to that of your opponent can be grounds for discovery sanctions. To hold 

7 Georgia courts have noted that business associates have the right to insist on certain terms in order to ensure that 
they get the benefit of their bargain. This does not, however, amount to control for the purposes of establishing 
agency or an alter ego, as is argued by Plaintiffs. 
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otherwise would render severe discovery sanctions the rule, rather than the exception, which is 

clearly contrary to Georgia law. See, e.g., Millholland v. Oglesby, 223 Ga. 230,154 S.E.2d 194 

(1967). 

The vast majority of alleged discovery abuses alleged by Plaintiffs are nothing more than 

differences in interpretation of the questions asked and relevant evidence. In effect, Plaintiffs 

seek to try their case through this discovery motion, asking the Court to find that their 

interpretation is correct and that all other interpretations, no matter how reasonable, are incorrect. 

This is not the forum for deciding such issues. 

D. Alleged Failure to Disclose Issues Related to the Cause of Death. 

This aspect of Plaintiffs' Motion for Sanctions concerns unsubstantiated rumors that Brad 

Taylor provided Mr. Desmond with Oxycontin the night he died. Once again, we find ourselves 

faced with the issue of how NNGA interpreted certain discovery requests as compared to how 

Plaintiffs would like for them to be interpreted. Plaintiffs' First Interrogatories and Requests for 

Production of Documents sought identification of statements from all persons who "have 

knowledge of this incident or any issue in this matter." Plaintiffs lump into this section a request 

for all documents concerning the investigation of Mr. Desmond's death. Those documents were 

objected to by NNGA. Those objections were the subject of a motion to compel that was 

granted. NNGA immediately produced the documents upon the ruling. In view of the law that 

Rule 37 sanctions should be reserved for the egregious conduct of violating a discovery order, it 

defies logic that their lack of production earlier in the case should warrant Rule 37 sanctions 

when they were in fact produced in response to the order of the Court. Plaintiffs chose to wait 

nearly a year and a half before seeking the Court's intervention to compel the documents. They 

made the decision to proceed with the "eighteen depositions" without having a decision from the 
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Court about whether the documents should have been produced. 

As an initial matter, Ms. Rieser read this request to mean formal statements and 

responded to the best of her recollection (from a very chaotic time) of what formal statements 

were generated. As the Court is aware, Ms. Rieser heard second- or third-hand rumors of drug 

use involving Mr. Desmond on the night of his death, but she did not consider those to be 

statements within the meaning of this inquiry. (4/5/12 Hearing Transcript, pp. 19-20). While 

her interpretation may arguably have been incorrect, this does not amount to evidence of a 

purposeful effort to hide this information. 

To the contrary, Ms. Rieser was forthright in her depositions that she had heard rumors of 

drug use the night Mr. Desmond died. (Mary Rieser Depo. Vol. I , p. 279; Mary Rieser Depo. 

Vol. I I , p. 64). Plaintiffs' counsel had the opportunity to delve further into these rumors, but 

made the decision to refrain from asking any follow up questions. They cannot now cry foul 

or argue that this information was intentionally withheld. We are in this position because 

Plaintiffs put us here. 

Moreover, Ms. Rieser never confirmed the truth of any of the rumors, which calls into 

question whether this information is even responsive to this discovery. Because the talk of drug 

use with Brad Taylor was nothing more than unsubstantiated rumor, it is reasonable for NNGA 

to have omitted statements of rumors from a discovery inquiry limited in scope to statements 

from persons with knowledge of the incident. 

To put this in a context that may be more clear, a police officer may investigate and rule 

out a number of false leads in conducting a criminal investigation. When later asked about 

persons who have knowledge relevant to the incident, it would be perfectly reasonable for him to 

identify only those persons who ultimately proved to have reliable information, not the various 
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false leads that were never substantiated. Again, the question has to be viewed from the 

perspective and reasonable understanding of the person answering; not the strained and after-the-

fact interpretation of a party seeking to invoke extreme sanctions as an effort to avoid having to 

litigate the merits of a case. 

In addition to the fact that drug use on the night of Patrick Desmond's death was alluded 

to in Ms. Rieser's depositions, Plaintiffs' counsel had private, unfettered access to both of the 

key witnesses on this issue, Brad Taylor and Allison Riepe. Neither of these witnesses would 

meet with or even speak with the attorneys for this Defendant. (October 4, 2011 Deposition of 

Brad Taylor, p. 4; Allison Riepe Depo., pp. 72-73). Of course, NNGA does not have access to 

counsel's notes of their communications with these witnesses, but this Defendant is hard pressed 

to believe that such skilled lawyers did not ask both witnesses what they knew about the night of 

Mr. Desmond's death. It seems obvious that neither witness, both of which voluntarily spoke to 

Plaintiffs' counsel about this case prior to their depositions, discussed any use of Oxycontin by 

Brad Taylor and Mr. Desmond. The only explanation for this is that these rumors were indeed 

nothing more than rumors. This is confirmed in their depositions in which they were asked 

about the details of the night in question and those details did not include Oxycontin use with 

Brad Taylor. (BradTaylor Depo., pp. 89-98; Allison Riepe Depo., pp. 55-57). In fact, Ms. Riepe 

expressly admitted it was just a rumor and that the rumor never even addressed whether Mr. 

Desmond himself took Oxycontin. (Allison Riepe Depo., p. 61). It would be manifestly unfair 

and contrary to Georgia's public policy to invoke procedural default as a sanction for a party that 

does not disclose mere rumor or innuendo as evidence in discovery. 

Plaintiffs further argue that Ms. Rieser's deposition testimony that she generally spoke 

with "students" about what happened was a purposeful effort to hide the identity of Ryan [last 
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name withheld due to confidentiality]. Looking beyond the limited testimony cited by Plaintiffs, 

the contrary is revealed. "Ryan" was specifically mentioned in Ms. Rieser's first deposition as 

someone she spoke with the night of the incident! (Mary Rieser Depo. Vol. I , pp. 272-73). 

Again, Plaintiffs chose not to follow up on this line of questioning. 

Moreover, Ryan was a student and NNGA has been up front from the start of this 

litigation that it would not reveal the names of students under the relevant and strict privacy 

laws. See Confidentiality of Patient Records Act ("CPRA" 42 U.S.C. § 290) and Health 

Insurance Portability and Accountability Act ("HIPAA" 42 U.S.C. § 210). This is the same 

reason that the person named "Josh" mention in Plaintiffs' Motion was not previously disclosed. 

Lastly, Plaintiffs argued that Tom's [last name withheld] identity was purposefully 

withheld from discovery. Plaintiffs have not explained how Tom has information relevant to this 

case or why NNGA would have considered him to be someone who should have been disclosed 

in discovery. Simply because someone was present at NNGA in the days following Mr. 

Desmond's death does not render him or her a person with knowledge such that NNGA would 

have felt a disclosure of their identity was required. 

Plaintiffs devote some time at pages 24 to 25 of their brief to an argument regarding 

purported efforts by NNGA to allegedly cover up evidence in the days after the death of Mr. 

Desmond. While NNGA disputes any such cover-up, this is immaterial. This issue before the 

Court is efforts in discovery to purposefully and wrongfully hide information. This argument is 

about the merits of the case, not this discovery dispute. It should be disregarded as an obvious 

Q 

and improper effort to inflame the Court. 

Most disturbingly, Plaintiffs go so far as to argue that Ms. Rieser's efforts to control drug use rumors until the true 
facts could be learned were a cover-up. This is a blatant misrepresentation of the statements contained in the 
referenced document (Bates No. 009822) and is illustrative of the need for a close and careful inspection of the 
evidence by the Court, rather than reliance on counsels' machinations. In the subject document, Ms. Rieser stated 
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III . ARGUMENT AND CITATION OF AUTHORITY 

A. There is Absolutely No Evidence Before this Court That Any Documents were 
"Spoliated" that Could Result in any actionable Sanctions by this Court 

1. The Claim of "Spoliation " of Public Relations and "Crams " Documents 

Plaintiffs argue that certain documents which were sent to NNGA after the death of Mr. 

Desmond, have been destroyed or withheld. There is no evidence in support of this allegation. 

The only testimony is that Ms. Rieser does not recall what happened to these documents, which 

were provided to her by email during the chaos and many sleepless nights following Mr. 

Desmond's death. "My whole e-mail went down. Like I wouldn't have, like, deleted the e-mail. 

I don't have that e-mail system." (4/5/12 Hearing Transcript, p. 42) 

As this Court is aware, spoliation refers to the destruction or failure to preserve evidence 

that is necessary to contemplated or pending litigation. Bridgestone/Firestone North American 

Tire v. Campbell, 258 Ga. App. 767, 768, 574 S.E.2d 923 (2002); R.A. Siegel Co. v. Bowen, 246 

Ga. App. 177,179, 539 S.E.2d 873 (2000). Therefore, the initial analysis consists of a two-part 

test: (1) is the evidence at issue "necessary" to the litigation; and (2) was there "contemplated or 

pending litigation" at the time of the alleged spoliation. 

In determining whether to impose sanctions for evidence spoliation, trial courts must 

consider five factors: 

(1) whether the moving party was prejudiced as a result of the destruction of the 

evidence; 

that she heard about a positive toxicology report, but had not yet confirmed it and that this information was contrary 
to the information provided to her by law enforcement officials. The first and original toxicology report was 
negative. (See Bates No. Desmond00426, attached hereto as Exhibit B) It is obvious that Mary Rieser was 
justifiably concerned about spreading potentially false and disparaging information before its truth was confirmed, 
an appropriate concern that any responsible person would have. 
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(2) whether the prejudice could be cured; 

(3) the practical importance of the evidence; 

(4) whether the alleged spoliating party acted in good or bad faith; and 

(5) the potential for abuse i f expert testimony about the evidence was not excluded. 

Chapman v. Auto Owners Ins. Co., 220 Ga. App. 539, 542-43, 469 S.E.2d 783 (1996). 

The Georgia courts typically fashion remedies for the alleged spoliation of evidence 

based on the circumstances presented in each case, and after weighing some or all of these 

factors. For instance, in Johnson v. Riverdale Anesthesia Associates, the Georgia Court o f 

Appeals determined that the trial court properly refused to charge the jury on spoliation as there 

was no evidence the plaintiff was prejudiced by the alleged spoliation, or that the defendant 

spoliated the evidence in bad faith. Johnson v. Riverdale Anesthesia Assoc., 249 Ga. App. 152, 

547 S.E.2d 347 (2001). In Johnson, the patient-plaintiff alleged that the anesthesiologist-

defendant spoliated evidence by failing to preserve the plaintiffs vital signs in his chart, even 

though the patient's vital signs were being independently monitored and recorded by a device 

called a Datex monitor. Johnson, 249 Ga. App. at 154. At trial, the trial court denied the 

plaintiffs request for a spoliation charge, and the plaintiff subsequently appealed. 

In affirming the trial court's evidentiary ruling, the Johnson Court noted that trial courts 

may only give spoliation charges "in exceptional cases" and that "the greatest caution must be 

exercised in its application." Id. It further noted that, because the plaintiffs failed to present 

evidence showing "what they might have proven with the missing data or, moreover, that their 

expert was hindered by the missing data in forming his opinion of professional negligence," 

there was no evidence of actual prejudice to the plaintiffs. Id. at 154-55. 

Likewise, the Johnson Court determined that there was no evidence showing the 
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anesthesiologist acted in bad faith. The evidence did not include "any explanation for [the 

anesthesiologist's] failure to retrieve the vital signs data from the Datex monitor" and there was 

no evidence establishing "whether the standard of care require[d] the preservation of such data." 

Id. at 155. Without such evidence, the Court relied on the presumption that professionals 

perform their professional services in an ordinarily skillful manner. Id. 

In analyzing the bad-faith issue and finding no bad faith on the part of the defendant, the 

Johnson Court recognized that "one of the rationales for the presumption [that the spoliated 

evidence would have been harmful to the spoliating party] is that it deters 'parties from pretrial 

spoliation of evidence and serves as a penalty, placing the risk of an erroneous judgment on the 

party that wrongfully created the risk.'" Id. (emphasis in original.) Moreover, it recognized that 

a "party should only be penalized for destroying documents i f it was wrong to do so." Id. 

(emphasis added.) Because there was no evidence that the standard of care required the 

anesthesiologist to record the missing data, the Johnson Court determined that he did not act in 

bad faith, and a spoliation charge was therefore not warranted. Johnson, 249 Ga. App. at 155. 

In a recent decision analyzing an allegation of spoliation under state law, the USDC for 

the Southern District of Georgia found that no sanctions were appropriate when there was no 

prejudice to the moving party and no evidence of bad faith by the alleged spoliator. James C. 

Ballard v. Keen Transport, Inc., et.al, 4:10-cv-00054-BAE-GRS, attached hereto as Exhibit C. 

The Ballard case involved a trucking accident that occurred when the Defendant driver drove 

into the Plaintiff, who was riding a tractor on a highway. The Defendant trucking company did 

not maintain driver's logs as it was required to do under federal law. Therefore, the evidence 

was "spoliated." However, the Court found that there was no prejudice to the Plaintiff as a result 

of this alleged "spoliation." "Without prejudice there is no need to cure." Id., emphasis 
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added. 

As with many of Plaintiffs' arguments, the scope of spoliation sanctions advanced by 

Plaintiffs are completely contrary to the public policy in Georgia of trying cases on the merits 

and reserving procedural defaults for only the most extreme and egregious circumstances. Under 

this argument, for example, a plaintiff who misplaces a tax return could be charged with 

spoliation of evidence related to a lost wages claim. There is no evidence that any documents 

provided to Ms. Rieser after the death of Patrick Desmond were destroyed in the face of 

necessary or pending litigation. As noted above, Ms. Rieser testified that these documents were 

destroyed when her entire email system went down at some point after Patrick Desmond's death. 

(4/5/12 Hearing Transcript, p. 42) Further, an analysis of the five factor test advanced by our 

appellate courts demonstrates that there has been no prejudice to the Plaintiffs; there is very little 

practical importance of the evidence; there is no evidence of bad faith; and these documents are 

wholly unrelated to any expert issues in the case. They were documents sent to Ms. Rieser, after 

Mr. Desmond's death, to help walk her through the potential public relations issues she may face 

in dealing with such a catastrophic event for the first time in her life. 

There is absolutely no support in the law that discovery sanctions are intended to replace 

litigation of the merits in such a sweeping manner. 

2. This Court Should Not Sanction Narconon for the Production of Brad Taylor's 
File 

Plaintiffs first contend that the additional notes added to Brad Taylor's file after Patrick 

Desmond's death constitutes "spoliation" of evidence. This is mind boggling. By definition, 

spoliation is the destruction of evidence. Alteration of evidence, in the context of spoliation 

charges, is the changing of evidence, such as erasing a note and replacing it with something 
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different - in effect, destruction o f evidence. There is no allegation that existing documents or 

information contained in the file were destroyed or changed. Rather, the only allegation is that 

additional information was added to the file and was clearly dated after the date o f Patrick's 

death. It makes no sense at all that someone wi th a nefarious ulterior motive would create 

documents and put the correct later date on them. Moreover, while Plaintiffs continue to espouse 

unsupported conspiracy theories as to why this information was added, the fact remains that the 

entire Brad Taylor file remains intact. Plaintiffs have cited to no legal authority - and counsel 

for N N G A is unaware of any - that adding information to an otherwise unchanged file 

constitutes spoliation. This appears to be nothing more than the continued, transparent effort to 

misrepresent the facts and law to the Court, which serves no purpose but to improperly attempt 

to inflame the Court in the hopes of an emotional ruling on this very important and serious 

motion. 

Plaintiffs then argue that Narconon should be sanctioned for the allegedly "late" 

production o f Brad Taylor's file. Student files for Narconon are routinely filed in a double-lock 

system which is comprised o f multiple banker boxes with the names of patients and the year they 

graduated indicated on the exterior o f the box. This room is secured and has limited access. 

(Affidavit o f Mary Rieser, U 2) Student files are organized by the year in which the patient 

attended Narconon. Thus, Bradley Taylor's file should have been stored in the files for the year 

2008. (Affidavit o f Mary Rieser, If 3) 

Mary Rieser was initially asked to search for the file o f Mr . Taylor in 2010. (Affidavit o f 

Mary Rieser, f 4) She was not able to locate i t at that time. (Id.) She was not able to locate the 

file to provide to her counsel before the deposition of Mr. Taylor took place. Finally, in 2012, 

31 



she conducted an exhaustive search to locate the file. (Id. at 6) 6. That exhaustive search 

included: 

a. Reviewing every student file for the year 2008; 

b. Reviewing treasury files for the entire 2008 year; 

c. Reviewing boxes containing hundreds o f pages of documents for the 2008 year, 

regardless o f whether or not they were related to former students; 

d. Gathering several employees to assist in locating the file; 

e. Offering a $500 reward to any employee who was able to locate the file; and 

f. Emptying three rooms that included numerous other boxes of documents 

unrelated to student files and containing miscellaneous documents. 

(Id.) 

Despite these efforts, Ms. Rieser was still unable to locate Bradley Taylor's file. She 

decided to stay late one night determined to review every patient file from every year since 2001 

in order to locate Bradley Taylor's file. Along with two staff members, they began looking 

through numerous boxes o f student files. After a thorough search, they successfully located 

Bradley Taylor's file in a banker box from a year other than 2008. (Id., |̂ 7) 

The file was simply misfiled and accidentally placed in an incorrect location. (Id., | 8) 

At no point was Bradley Taylor's file intentionally concealed, hidden, misplaced, or otherwise. 

Rather, i t was merely a clerical error that Mary Rieser only discovered after a detailed and 

exhaustive search. (Id,, *j\) 

As soon as she located Bradley Taylor's file, she produced it forthwith in the same 

condition as it was found. (Id., ^] 10) 
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Given the extensive efforts made by Ms. Rieser and her staff, sanctions are inappropriate. 

This was a supplemental production o f documents; done after an extensive search by Ms. Rieser 

and her staff; made within the discovery period; and not in violation o f any court order. This is 

exactly the type o f supplementation contemplated by the Georgia Civ i l Practice Act. O.C.G.A. § 

9-11-26(e). To find otherwise would sanction a party for supplementing discovery responses. 

Counsel for this Defendant can find no authority that permits a trial court to do so under these 

circumstances. 

B. Sanctions, Especially of the Magnitude Suggested by Plaintiffs—Striking Narconon 
of Georgia's Answer or Issue Preclusion as to the Allegations Concerning 
Housing—Would Constitute Reversible Error 

The Georgia Supreme Court has previously considered and answered the specific 

sanction issue before the Court - namely, whether a trial court may strike a defendant's answer 

based solely on the finding that a party's discovery responses were evasive or incomplete. The 

Georgia Supreme Court answered no. Mayer v. Interstate Fire Ins. Co., 243 Ga. 436, 254 S.E.2d 

825 (1979). The Mayer court held that where a party's discovery responses are found to be 

evasive or incomplete, an order immediately striking the party's answer is an improper sanction 

and cannot be imposed pursuant to O.C.G.A § 9-1 l-37(d). Id. Before striking a defendant's 

answer, the Plaintiff must first file a motion to compel additional responses, the trial court must 

grant that motion, and the defendant must then, in turn, violate the trial court's order. Id. Un t i l 

that occurs, however, the trial court may not impose the ultimate sanction against the defendant. 

1. Waiver 

Before addressing the substantive basis for denying Plaintiffs' Motion for Sanctions, as 

an initial matter, Plaintiffs' Motion should be denied on the ground of waiver. In Georgia, once 

a party has responded to the propounder's discovery requests, even i f the responses are filed late, 
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the propounder has waived the ability to move for sanctions. See Bratten Apparel v. Lyons 

Textile Mill, 129 Ga. App. 384, 199 S.E.2d 632 (1973), Record Shack of Atlanta, Inc. v. 

Daugherty, 147 Ga. App. 753, 250 S.E.2d 154 (1978), Rollins Communications v. Henderson, 

Few & Co., 140 Ga. App. 504, 231 S.E.2d 412 (1976). O.C.G.A. § 9-11-37 "does not authorize 

the court to apply the sanction o f dismissal of a pleading after purported answers to 

interrogatories have been served." Bratten Apparel, 129 Ga. App. at 384, 199 S.E.2d at 632. 

In Bratten Apparel, the plaintiff served discovery to the defendant, who was late i n f i l ing 

its responses. When the defendant ultimately filed its responses, some of the requests were fully 

answered, while some were unresponsive or not even answered at all. The plaintiff filed a 

motion to strike the responses, to dismiss the defendant's answer and enter a default judgment. 

After a hearing, the trial court entered an order striking the responses and dismissed the 

defendant's answer. The Court o f Appeals reversed the trial court's order. Relevant to the issue 

at hand, the appellate court held that, " [ i ] n absence of a timely motion, the authority to apply 

sanctions under CPA s 37(d) [now O.C.G.A. § 9-11-37(d)] is lost once answers to interrogatories 

are filed even though the answers are filed late." Id. at 384. 

In Rollins Communications v. Henderson, Few & Co., supra, the defendant served its 

first request for production o f documents to plaintiff, who gave timely responses to the requests. 

The defendant then served interrogatories and after receiving no response thirty-three days later, 

filed a motion to compel plaintiff to answer the interrogatories as well as to compel the 

production o f certain documents previously requested in the notice to produce. After the motion, 

the plaintiff answered the interrogatories. Four months later, the defendant amended its motion 

to compel by requesting that the court strike plaintiffs complaint on the ground that plaintiff had 

wil l ful ly neglected to respond to defendant's discovery. The trial court granted the motion. 
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Plaintiff f i led a motion to reconsider, and the court denied it. The Court of Appeals reversed the 

trial court's decision. 

The Court held that "at the time the motion for the sanction o f dismissal o f the complaint 

was filed, plaintiff had responded to the request for production and had answered defendant's 

interrogatories." Rollins Communications, Inc., 140 Ga. App. at 504, 231 S.E.2d at 413-414. 

Citing the Bratten Apparel, supra, opinion, the court reiterated that "[t]he authority to apply 

sanctions under CPA s 37(d) [now O.C.G.A. § 9-1 l-37(d)] for a complete failure to respond to 

the notice to produce and for failure to answer interrogatories is lost once a response had been 

filed and the interrogatories answered." Id. 

Similarly, Plaintiffs have waived the right to seek sanctions from the Court. N N G A 

produced the Urgent Directives documents on January 24, 2012. As such, Plaintiffs had notice 

of the subject documents as early as 4 months before the filing o f the Motion for Sanctions. 

However, Plaintiffs did not request that N N G A supplement its responses to discovery with 

additional documents, did not seek a motion to compel, nor did they move for sanctions at that 

time. Instead, Plaintiffs waited until February 13, 2012 to send a Fourth Request for Production 

of Documents to NNGA, seeking the Board of Investigation documents. Defendant N N G A was 

unable to locate the documents responsive to the Request and filed responses advising Plaintiffs' 

counsel o f this. The Court then requested the parties appear in Court for an evidentiary hearing 

to determine the extent o f the search, etc. Again, after an all-points-bulletin search for the 

documents, NNGA produced documents responsive to Plaintiffs Fourth Request for Production 

of Documents in advance o f the hearing. After that production, at the evidentiary hearing on 

Apr i l 5, 2012, Plaintiffs counsel orally moved for sanctions for the first time. Indeed, as 

Plaintiffs' counsel stood before this Court and raised for the first time the issue o f sanctions, he 
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was already in possession of the very documents that the motion is premised upon. The 

precedent cited mandates that this Court cannot " treat the situation as i f there had been a tota l 

failure to answer" and sanction Defendant. Id. 

2. Sanctions are Inappropriate Under these Circumstances 

O.C.G.A. § 9-11-37 grants trial courts the discretion to impose sanctions for discovery 

abuses. These sanctions are varied, and include an order compelling or preventing additional 

discovery, attorneys' fees, as well as the ultimate "death penalty" sanction o f dismissal or default 

under certain circumstances. See O.C.G.A. § 9-11-37. 

But the Georgia Supreme Court has placed limits on what sanctions trial courts can 

impose under Rule 37. In Mayer, supra, the Georgia Court explained that before a trial court 

may impose Rule 37(b) sanctions the offending party must first violate an order compelling 

additional discovery and, under Rule 37(d), the trial court may immediately impose sanctions 

only for certain types o f discovery abuses: 

Rule 37(a) authorizes a party to seek a court order compelling 
discovery. Rule 37(b) gives a trial court a range o f sanctions to 
impose when a 37(a) order is violated. Rule 37(d) permits the 
sanctions of 37(b) to be imposed immediately against a party for 
certain failures to act. 

Mayer, 243 Ga. at 438. Interpreting the statute, Mayer and its progeny have identified two 

specific types of discovery abuses that permit a trial court to immediately impose discovery 

sanctions under Rule 37(d) without first having to issue an order compelling additional 

discovery. Neither o f those situations exists i n this case. 

Specifically, a trial court may immediately impose discovery sanctions, including striking 

a defendant's answer, only under two exceptions: i f the defendant has either (1) "totally failed" 

to respond to the discovery requests, or (2) has given "intentionally false" discovery responses. 
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Cf. id. at 439, MARTA v. Doe, 292 Ga. App. 532, 537, 664 S.E.2d 893 (2008). As to the first 

exception, the Mayer Court held that where a party completely fails to respond to discovery - for 

example, where the party ignores or otherwise chooses not to respond to the discovery requests 

at all - the trial court may impose "immediate sanctions under Rule 37(d)" without first having 

to issue an order compelling or preventing the additional discovery. Mayer, 243 Ga. at 439. 

As to the second exception, the trial court may also immediately impose Rule 37(d) 

sanctions because an intentionally false response is "as good as no response at all," and is akin to 

a "total failure to respond." MARTA, 292 Ga. App. at 536, 537. 

But the Georgia Supreme Court has made it clear that a trial court may not immediately 

sanction a party by striking its answer for providing "evasive or incomplete" discovery 

responses. Mayer, 243 Ga. at 439. That is so because "answering partially or giving evasive 

answers evidences a dispute between the parties which is brought before the trial court by a 37(a) 

motion to compel discovery and is resolved through an order to compel or a protective order." Id. 

Only i f the defendant violates the 37(a) order to compel may a trial court strike a pleading for 

partial or evasive answers. Id.; see also Thornton v. Burson, 151 Ga. App. 456, 458, 260 S.E.2d 

388 (1979). By itself, though, "[a]n "evasive answer does not authorize the entry o f 37(d) 

penalties." Mayer, 243 Ga. at 440. 9 

Both the Georgia Court o f Appeals and Georgia Supreme Court "have cautioned against 

the harsh application o f this rule." Maxey v. Covington, 126 Ga. App. 197, 199, 190 S.E.2d 448, 

450 (1972), citingMillholland v. Oglesby, 223 Ga. 230, 154 S.E.2d 194 (1967). Georgia's 

9 In the years since Mayer, the Georgia Court of Appeals has reversed other trial-court decisions that imposed death-
penalty sanctions for evasive or incomplete discovery responses. See, e.g., Strejc v. Metropolitan Atlanta Rapid 
Transit Authority, 197 Ga. App. 88, 397 S.E.2d 501 (1990) (holding that suit could not be dismissed for failure to 
serve responsive answers to certain interrogatories; rather, trial court could only impose such a sanction after it 
ordered more complete responses.); Holt v. Brown,\ll Ga. App. 823, 824, 341 S.E.2d 486 (1986) (holding that 
death-penalty sanction of dismissal was unauthorized where Plaintiff partially answered defendant's interrogatories 
although defendant alleged that the answers were nonresponsive). 
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public policy favors resolutions on the merits, not by default. This is evident in Georgia's lenient 

laws concerning default judgments for failure to timely answer. Laurel Baye Healthcare of 

Macon, LLC v. Neubauer, 2012 Ga. App. LEXIS 335 (Ga. Ct. App. Mar. 26, 2012) ("Whenever 

possible cases should be decided on their merits for default judgment is not favored in law.") ; 

Thomas v. Brown, 308 Ga. App. 514, 707 S.E.2d 900 (2011) (same); Whitley v. BankS., 185 Ga. 

App. 896, 898 (1988) (same). 

It is further demonstrated in the long-standing policy disfavoring fact admissions b y 

default as a discovery sanctions for failing to timely respond to requests for admissions. 

O.C.G.A. § 9-11-36(b) (allowing the withdrawal of admissions where the merits o f the action 

w i l l be subserved thereby); Moore Ventures Ltd. Partnership v. Stack, 153 Ga. App. 215, 264 

S.E.2d 725 (1980) ("The ultimate purpose of litigation is to see that controversies are decided on 

their merits, and that the purpose of the rules of law is to promote justice rather than reward 

technical proficiency."); Bailey v. Chase Third Century Leasing Co., 211 Ga. App. 60, 62, 438 

S.E.2d 172 (1993) (reversing as an abuse o f discretion a denial of a motion to withdraw 

admissions and holding that a plaintiff has no right to a judgment based on false "admissions" 

effected merely because appellant was late in answering requests for admissions). 

Consistent with the general public policy in favor o f a meritorious resolution, "[fjederal 

case law and the well-known commentators on federal procedure clearly state that the drastic 

sanctions o f dismissal and default cannot be invoked under Rule 37 except in the most flagrant 

cases." Maxey, 126 Ga. App. at 199, 190 S.E.2d at 450 citing 8 Wright & Miller, Federal 

Practice and Procedure: Civ i l § 2284 and 4A M O O R E ' S FEDERAL PRACTICE §§ 37.02(2) and 

37.05. A wi l l fu l failure is necessary before a trial judge may enter a default judgment against a 

disobedient defendant. Frady v. Irvin, 245 Ga. 307, 264 S.E.2d 866 (1980). Drastic sanctions 
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of dismissal and default cannot be invoked under subsection (d) o f Rule 37 except in the most 

flagrant cases, where the failure is wi l l fu l , in bad faith, or in conscious disregard o f an order. 

Delta Equities, Inc. v. Berry, 127 Ga. App. 590, 194 S.E.2d 284 (1972). The trial court is 

required to have clear and convincing evidence o f willfulness, bad faith, or fault before dismissal 

is appropriate for discovery violation. Maynard v Nygren, 332 F.3d 462 (7 t h Cir. 2003). 

Because the requisite culpability must be found to enter such sanctions, the Georgia 

courts have been careful to limit the applicability o f default sanctions to very limited and 

particular circumstances, typically only where a party's discovery violates a discovery order 

following a motion to compel discovery. See Mayer v. Interstate Fire Insurance Company, 243 

Ga. 436, 254 S.E.2d 825 (1979); see also generally O.C.G.A. § 9- l l -37(b) (entitled "Failure to 

comply wi th order."); Bratten Apparel v. Lyons Textile Mill, 129 Ga. App. 384, 384, 199 S.E.2d 

632, 632 (1973). Incomplete answers are not a failure to answer for the purpose of imposing 

Rule 37 sanctions. Mayer, 243 Ga. at 440. This high burden illustrates the severity o f default 

sanction and its disfavor in the law. 

Plaintiffs incorrectly argue that MARTA v. Doe, supra, expanded Mayer, supra, and now 

permits the striking o f a defendant's answer as a sanction for providing evasive or incomplete 

discovery responses. But MARTA neither held nor even suggested that a trial court can impose 

the ultimate sanction under such circumstances. Rather, it upheld the striking of the defendant's 

answer solely based on the defendant's intentionally false discovery responses: 

M A R T A did not simply give evasive and misleading answers; 
M A R T A intentionally gave a completely false response to the key 
issue of the creation and maintenance o f documents that would have 
shown the whereabouts o f the security personnel who Doe testified were 
not in place and who M A R T A ' s witnesses testified were. 

MARTA, 292 Ga. App. at 534 (emphasis added). Under Rule 37, Mayer, and MARTA, evasive 
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discovery responses neither warrant the ultimate sanction nor support it. Instead, in keeping w i t h 

the long-standing law in Georgia that default sanctions are only to be used in extraordinary 

circumstances, MARTA applied this exception only where wi l l fu l thwarting of discovery is found 

and where there is extreme prejudice to the plaintiff. In MARTA, the court interpreted the total 

failure to respond exception from Mayer to include intentionally false discovery responses. 

In MARTA, the plaintiff alleged the defendant was negligent in its security at a parking 

deck. Plaintiff sought documents related to the whereabouts o f defendant's security personnel at 

the time plaintiff was injured, to which defendant responded no such documents existed. When 

the case went to trial, however, a witness testified about the very documents claimed to have 

never existed. In a special hearing with the judge, it became clear that the defendant had 

destroyed the documents that would have been responsive to the request. The court held that "an 

intentionally false response to a document production request (particularly concerning a pivotal 

issue in the litigation) authorizes a trial court to strike defendant's answer pursuant to OCGA § 

9-1 l-37(d) for a total failure to respond." MARTA, 292 Ga. App. at 536. 

MARTA is distinguishable. Specifically, the procedural posture and the amount o f 

prejudice the plaintiffs incurred in that case are wholly different from this case. In MARTA, the 

plaintiff requested certain documents that the defendant represented as non-existent. Then, at 

trial, the defendant relied on similar documents that it previously said were unavailable. Further, 

it was clearly determined that the defendant had destroyed other documents that were responsive 

to the plaintiffs request. The defendant, therefore, never produced, or even mentioned, the 

subject documents until the court became suspicious mid-trial. 

Unlike the MARTA defendant, N N G A has never said the Board o f Investigation 

documents did not exist. It overlooked them in putting together extensive document production 
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in this case, but at no time were they ever represented as having never existed. Mary Rieser had 

previously produced to counsel for this Defendant the Urgent Directive document that launched 

the Board o f Investigation early in the litigation. Those documents were somehow overlooked 

and not produced in NNGA's initial responses to discovery. I f those documents had been 

produced, Plaintiffs would have been made aware o f the Board of Investigation as early as 

December 2010, when N N G A first responded to Plaintiffs' Third Requests for Production o f 

Documents. Once defense counsel realized that these documents were in the file, she 

immediately produced them, via email, to Plaintiffs' counsel. 

Once requested, after an exhaustive search as testified to by Mary Rieser at the A p r i l 5 t h 

hearing, Ms. Rieser finally located the documents i n a file cabinet i n her office, a place she had 

looked many times. (4/5/12 Hearing Transcript, p. 45). 

Most o f what I produced, when you look at that long list, has been 
from client files which were in those cabinets, and I would go 
through the client files and find those, this was in my office in a 
cabinet that had things that are not like this at all. Like things 
about drug education and different protocol for CF42R, and it was 
stuck under - it was backwards. It was, like, stuck backwards. I 
had looked there many times. I really wanted to find this. I had 
looked, looked, looked. 

It's 11 years worth o f files and I don't normally keep this kind of 
stuff in there. I don't know. It's jam packed. It 's one o f those 
laterals, like that (indicating). I have quite a few files. I don't 
have a number. 

(Id. at 45-46) 

There can be no finding that Mary Rieser intentionally withheld documents when she 

produced the Urgent Directive that referenced those documents to her lawyers in initially 

responding to discovery. This was a mere oversight, not the sinister conspiracy that Plaintiffs 

urge this Court to believe. 
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MARTA is further distinguished on the grounds that the subject evidence truly did go to 

the heart o f the case. The evidence conclusively established the issue o f the presence of security 

guards in a negligent security case. The Board o f Investigation documents are, at best, relevant 

to one of many issues in this multi-count, multi-complaint litigation. They cannot be said, 

however, to conclusively establish any fact in a manner that warrants issue preclusion or the 

striking o f the answer o f NNGA. As discussed above, the Board o f Investigation documents 

show nothing more than an effort to make sure that its expectations from its business relationship 

with Delgado are met. This does not conclusively establish agency or the alleged alter ego status 

of Delgado. Indeed, they merely corroborate the testimony o f all o f the witnesses who testified 

about the relationship o f NNGA and Delgado! 

Additionally, MARTA involved a situation where the subject documents were never 

produced and their existence was not revealed until trial. Here, the documents were voluntarily 

produced as soon as their oversight was realized, prior to the close o f discovery, and well before 

any trial. Moreover, witnesses i n this case have already testified about much o f the relevant 

factual information contained in the subject documents. 

I f Plaintiffs were to examine the remainder o f the code section they cite for the 

proposition that sanctions can be awarded absent a court order, they would find that the code 

section states in pertinent part "[w]here a motion for sanctions is brought under O.C.G.A. § 9-11-

37(b)(2) for a party's failure to comply with an order compelling responses to discovery 

requests. . .." Res. Network Int 7, 232 Ga. App. at 242, 50 S.E.2d at 574 (citing O.C.G.A. § 9-11-

37(b)(2) (emphasis added)). The facts and holding from Res. Network Int 7 clearly have no 

bearing on this case. 

Likewise, Plaintiffs' reliance on Riches to Rages, Inc. v. McAlexander & Associates, Inc., 
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249 Ga. App. 649, 549 S.E.2d 474 (2001), is also misguided. Again, as in Res. Network Int 7, the 

appellate court in Riches to Rages, Inc. affirmed the trial court's death-penalty sanction only 

after it found the plaintiffs wrote to the defendant's asking for production of documents, f i led a 

motion to compel discovery, the court entered an order requiring the production of documents, 

the defendant was noncompliant with the order, and the plaintiff subsequently wrote to the 

defendant on several occasions requesting supplementation to which the defendant was 

unresponsive. The facts o f the case are clearly distinguishable from the instant case. Indeed, 

Plaintiffs' ability to make conclusory statements o f Georgia law by taking excerpts from various 

cases is underscored in Plaintiffs' attempt at fully recite the thorough course of discovery i n this 

case by citing to random snippets of the record. Both Plaintiffs' recitation o f the facts in this 

case and the controlling law are erroneous. The remaining cases Plaintiffs cite in their brief are 

inapposite o f the instant case. Cf. Danger v. Strother, 111 Ga. App. 607, 320 S.E.2d 613 (1984) 

(a distinguishable case cited by Plaintiffs wherein the defendant made no response at all to the 

plaintiffs requests, a motion for sanctions was filed, and the defendant did not appear at the 

sanctions hearing); MARTA v. Doe, 292 Ga. App. 532, 664 S.E.2d 893 (2008) (Distinguished on 

pages 37-39, supra); Chemtall, Inc. v. Citi-Chem, Inc., 992 F.Supp. 1390 (S.D. Ga. 1998) (a 

federal case cited by Plaintiffs applying the Federal Rules o f Civ i l Procedure which do not apply 

in this state court action); Deep South Const., Inc. v. Slack, 248 Ga. App. 183, 546 S.E.2d 302 

(2001) (a distinguishable case where the defendant continuously failed to produce documents 

despite the plaintiffs sending numerous letters reiterating the need for specific documents while 

threatening to file a motion to compel); and Santora v. American Combustion, Inc., 225 Ga. App. 

771,485 S.E.2d 34 (1997) (an incorrectly applied case where the plaintiff did not produce certain 

documents that would have completely discharged and released his claims against the defendant 
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and failed to state in a privilege log that any documents were being withheld). 

The instant case does not involve the culpability or prejudice that forms the basis o f the 

MARTA decision. By comparison, in Wills v. McAuley, 166 Ga. App. 4, 303 S.E.2d 26 (1983), 

the trial court was reversed on an order striking an answer where the defendant admitted to false 

swearing i n discovery. The trial court found that the defendant swore falsely about his dr iv ing 

record and criminal record in response to written discovery. The defendant admitted as much i n 

his deposition after being confronted with documents contradicting his sworn responses. Based 

on these admissions, the trial court held that the defendant was " i n direct violation o f the 

requirements of the Civi l Practice Act o f Georgia mandating the most extreme sanctions." The 

Court o f Appeals reversed the trial court holding that, while it in no way condones the false 

swearing in discovery, severe sanctions were not appropriate under the facts o f the case. In 

making its decision, the Court of Appeals noted that the opposing party eventually obtained the 

correct information and that the defendant had "answered hundreds o f questions during the 

course o f discovery and that the veracity of most o f these answers in unquestioned." Id. 

a. Correspondence Between Ms. Rieser and Delgado Development 

The only legitimate point raised by Plaintiffs is the failure to produce the 

communications with Delgado that are found in the Board o f Investigation file in response to a 

request seeking communications wi th Delgado. That request is not ambiguous or subject to 

interpretation (although it is overly broad and unlimited in time or scope). Counsel for N N G A 

has admitted that portions o f the Board of Investigation documents should have been provided in 

response to this request. Nonetheless, it would be an abuse of discretion for the Court to enter 

the ultimate death penalty sanction over this issue. 

There is no evidence that these documents were intentionally withheld, as opposed to an 
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innocent oversight by a person (Ms. Rieser) who did not connect those documents to Patrick 

Desmond or this litigation. The Board of Investigation was completed several months before 

Patrick returned to Narconon and was primarily focused on issues unrelated to this case. Qui te 

simply, it never occurred to Mary Rieser - a lay person - that these documents should have been 

turned over with the voluminous (in excess o f 10,000 pages) other documents produced i n this 

case. 

As noted above, N N G A is not in the business o f litigation. It is a drug and alcohol 

treatment program and unsophisticated in the ways o f litigation. It has not been down this road 

before and it does not maintain its records or files with an eye toward litigation. Documents are 

not grouped in the categories that they are requested in litigation. When Plaintiffs asked for 

correspondence wi th Delgado, i t was not as simple as going to a file labeled as such. Ms. Rieser 

was required to look back on all communications wi th Delgado Development over the period o f 

years, recall what may have occurred, and then locate those documents from a variety of 

different sources. It is beyond normal human capabilities to recall each and every document 

received or generated in the span of years. 

N N G A made a good faith effort to locate documents that i t reasonably believed were 

relevant to this litigation and responsive to the discovery request. While it admittedly 

overlooked the Board o f Investigation documents, once requested, N N G A immediately launched 

an all-points-bulletin for the documents and voluntarily produced the documents in advance o f 

the evidentiary hearing before this Court - conduct that distinguishes this case from the cases 

relied upon by Plaintiffs and which is hardly indicative o f trying to hide something. 

Because N N G A did not intentionally make a false response to any discovery, the Wills 

case is analogous in terms o f its procedural posture and lack o f prejudice to the opposing party. 
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Here, like i n Wills, much of the information in the subject documents has already been revealed 

in discovery. Ms. Rieser admitted that she has certain expectations o f Delgado, as borne out by 

the Board o f Investigation. Ms. Stepler admitted to knowledge o f complaints o f housing 

conditions and drug and alcohol usage, as confirmed in the documents. (Deposition o f Tracey 

Reynolds (Stepler), p. 92 ("Tracey Stepler Depo.")). Additionally, Ms. Rieser admitted to 

knowledge o f such prior reports. (Mary Rieser Depo. V o l . I , p. 182; Mary Rieser Depo. V o l . I I , 

pp. 148-149). Prior to the evidentiary hearing, N N G A had devoted literally hundreds o f man 

hours gathering documents in response to discovery in this case. Since that time, even additional 

man hours have been spent in continued efforts to respond to the onerous discovery served by 

Plaintiffs. N N G A has produced in excess o f thirteen thousand pages o f documents to date, 

anticipates producing several hundred additional documents in the immediate future, and its 

representatives have endured multiple hours o f depositions. In all o f this voluminous discovery, 

there has been no admitted or clearly proven false swearing. Rather, the only supported 

argument made by Plaintiffs is that N N G A failed to produce certain documents, which has 

reasonably been explained as a mere oversight and which was corrected on a voluntary basis 

well before Plaintiffs filed their Motion for Sanctions. I f the facts of Wills rendered the striking 

of the answer an abuse o f discretion, the facts here are certainly outside of the showing necessary 

for default sanctions. 

C . Should The Court Decide Sanctions Are Appropriate, A Less Onerous Sanction 
Should be Imposed 

What is most critical for determination o f whether case-dispositive sanction is properly 

imposed is whether underlying discovery violations threaten to interfere wi th rightful decision of 

case, delay in making discovery alone does not warrant terminating sanction. United States v 

Hempfling (2008, ED Cal) 2008-1 USTC P 50230, 101 AFTR 2d 1372. The least onerous 
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sanction which w i l l address the offensive conduct must be used. Gonzalez v Trinity Marine 

Group, 111 F.3d 894 (5 t h Cir. 1997). This is driven by due process considerations. Ins. Corp. 

of Ireland, 456 U.S. 694, 707 (1982) (The broad discretion of the trial court to manage its affairs 

is governed by the most fundamental safeguard o f fairness: the Due Process Clause o f the Fifth 

Amendment). To comply with the Due Process Clause, a court must impose sanctions that are 

both "just" and "specifically related to the particular 'claim' which was at issue in the order to 

provide discovery." Id. at 707 (quotations in original). In striking a defendant's affirmative 

defenses, there must be a sufficient nexus between the proven discovery abuse and the court's 

sanction. See Serra Chevrolet, Inc. v. General Motors Corp., 446 F.3d 1137, 1152 (11th Cir. 

2006) (overturning the district court's order striking the defendant's defenses). 

The Civil Practice Act specifically contemplates errors and omissions in the discovery 

process and the supplementation o f discovery responses. O.C.G.A. § 9-11-26(e)(2) provides: A 

party is under a duty seasonably to amend a prior response i f he obtains information upon the 

basis of which: (A) He knows that the response was incorrect when made; or (B) He knows that 

the response, though correct when made, is no longer true and the circumstances are such that a 

failure to amend the response is, in substance, a knowing concealment." (Id., emphasis added) 

Exclusion of probative trial evidence is not an appropriate remedy 
for curing an alleged discovery omission. [**753] White v. Lance 
H. Herndon, Inc., 203 Ga. App. 580, 581 (5) (417 S.E.2d 383). 
Such a harsh and unnecessary sanction was flatly rejected, albeit 
under different circumstances, in Sharpe v. Dept. ofTransp., 267 
Ga. 267, 270 (2), 271 (476 S.E.2d 722), where the Supreme Court 
of Georgia held that HN2a motion to strike is never an appropriate 
tool for excluding probative [*730] evidence during a civi l jury 
trial. The only appropriate remedy for Hunter's alleged failure to 
update her discovery responses or her expert witness' deposition 
testimony in the case sub judice ( i f any such update was even 
required) was postponement of trial or a mistrial. n3 White v. 
Lance H . Herndon, Inc., 203 Ga. App. 580, 581 (5), 417 S.E.2d 
383, supra. See Jones v. Atkins, 120 Ga. App. 487, 490 (2) (171 
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S.E.2d 367). The trial court simply did not have authority 
or [***4] latitude to grant the Nissan defendants' motion to strike 
the Hunters' expert's "alternative design" testimony. The trial 
court's judgment must therefore be reversed for a new trial so that 
a jury may consider Bi l ly S. Peterson's expert testimony. Saying 
otherwise, as does the dissent, not only disregards controlling 
authority, but also disregards this State's venerable policy against 
obliquely coursing appropriate paths in the name of procedural 
gaming by excluding relevant evidence, which is not inadmissible 
for some reason o f prejudice or illegality. See Ga. Farm &c. Ins. 
Co. v. Merck, 209 Ga. App. 879, 880 (1) (434 S.E.2d 585), and 
cits. 

Hunter v. Nissan Motor Co. of Japan, 229 Ga. App. 729, 729-730 (Ga. Ct. App. 1997). 

While NNGA vehemently disputes any wil l ful misconduct sufficient to award any Rule 

37 sanctions, at the very minimum, the Court should refrain from immediately jumping to the 

most severe of those sanctions. A n issue preclusion sanction based upon the late but voluntary 

production o f documents that falls short o f conclusively establishing agency or the alter ego 

status o f Delgado violates the rule that there must be a sufficient nexus between the proven 

discovery abuse and the Court's sanction. The control o f housing is the main dispute at issue in 

this case. The very documents that are the center of Plaintiffs' motion for sanctions establish 

that the entities were separate. To enter an Order precluding N N G A from asserting this at trial is 

tantamount to striking its Answer. There is a bona fide dispute about the control of housing. 

The jury is the ultimate finder o f fact and they should have the power to look at the documents 

themselves and make a determination about which side they think is correct. To take this out o f 

the jury's hands would constitute reversible error. 

Plaintiffs argue that depositions in this case would have gone very differently i f Plaintiffs 

had the Board o f Investigation documents in their possession. For example, Plaintiffs contend 

that Tracy Stepler's testimony was not forthcoming and that they could have obtained additional 

information from her through impeachment wi th the Board o f Investigation documents. The 
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Board of Investigation documents, in relevant part, indicate that there were 4 instances of reports 

of drug or alcohol abuse in the relevant time frame and that students were complaining o f 

housing conditions (such as furniture issues, phone usage, etc.). By comparison, the purported 

false testimony o f Ms. Stepler (cited at p. 30 o f Plaintiffs' Brief) was that she had heard o f 

complaints about housing condition and that she was aware o f complaints and reports o f alcohol 

and drug use at Delgado - the very information contained in the Board of Investigation 

documents. It is difficult to imagine a scathing cross-examination o f Ms. Stepler wi th reference 

to the Board of Investigation documents when she readily admitted in her testimony the very 

information found in those documents! 

Plaintiffs make the conclusory statement that eighteen of the depositions in this case have 

been negatively impacted because o f the late production o f the Board of Investigation 

documents. Given the actual facts of this case, and not the heated argument asserted by zealous 

advocates, this is a woefully insufficient showing o f prejudice. Plaintiffs have provided no 

factual support for this conclusion. Most of the deponents were not involved with or mentioned 

in the Board o f Investigation documents. There are only a handful o f witnesses who w i l l need to 

be re-deposed about these documents and counsel for this Defendant has offered to make those 

witnesses available for a limited re-examination on those documents. (4/5/12 Hearing Transcript, 

pp. 59-60). 

Moreover, the information contained in the documents was, for the most part, not new 

information. The reports o f drug and alcohol use at housing have been the subject o f inquiries 

in depositions and have been readily acknowledged. (Mary Rieser Depo. Vo l . I , p. 182; Mary 

Rieser Depo. Vol . I I , pp. 148-149; Tracey Stepler Depo., p. 92). Documents referring to such 

use were produced in response to discovery requests and Plaintiffs questioned witnesses about 
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them. This is nothing new and there can be no prejudice to Plaintiffs for not having this 

duplicative evidence at an earlier date. 

As discussed above, that N N G A had expectations o f Delgado has been readily admitted. 

(Mary Rieser Depo. Vo l . I I , 128-130). The subject documents were hardly necessary for 

Plaintiffs to conduct discovery on the issue o f NNGA's alleged control o f Delgado. Plaintiffs 

have alleged from day one in this litigation that Delgado was an agent or alter ego of N N G A . 

There are obvious lines o f inquiry to make when developing evidence of such an allegations: 

Did you ever hire or fire employees o f Delgado? D i d you have the right to insist that Delgado 

run its business in a certain manner? Did you every discipline any employee of Delgado? These 

are basic lines of inquiry that Plaintiffs were free to explore in discovery. Instead, they chose 

simply to ask the vague and conclusory question o f "did you control Delgado" rather than make 

inquiries into the elements o f control. Plaintiffs' attorneys are bright and successful trial lawyers 

and N N G A is certain they had a strategic reason for limiting their inquiries in depositions in this 

manner. However, it is entirely disingenuous to represent to the Court that counsel was unable to 

adequately explore this issue in discovery simply because they did not have the Board of 

Investigation documents. 

First, those documents are entirely consistent wi th the testimony o f Mary Rieser, Maria 

Delgado, Don Delgado, and Tracy Stepler - all o f whom testified about various complaints made 

against Delgado Development. Further, there are a multitude o f allegations and defenses that do 

not turn on the issue o f control o f Delgado, including proximate cause. Mr. Desmond made the 

choice to use drugs; a choice that unfortunately cost him his life. It would be a gross miscarriage 

of justice to allow a default on this issue, as well as other issues in the case, simply because 

NNGA was late in producing documents that are arguably relevant but not conclusive as to only 
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one aspect o f the case. 

Default sanctions on the basis o f a purported failure to disclose the use of Oxycontin are 

equally inappropriate. Plaintiffs have explored that issue in depositions and all evidence is that 

this was nothing but unsubstantiated rumor. There is absolutely no evidence in this record that 

Patrick Desmond used Oxycontin on the night that he was killed. It is notably absent from either 

of the toxicology screens done at the hospital. (Exhibit B) It would be unprecedented and in 

direct violation of a variety o f legal principles to allow a default because Plaintiffs purportedly 

learned late in the game of a rumor that has never been proven true. 

Counsel for this Defendant has already agreed to produce the witnesses Plaintiffs w i sh to 

question regarding these documents: Mary Rieser; Tracy Stepler; Maria Delgado; and Don 

Delgado at a time and place requested by Plaintiffs' counsel at no cost to the Plaintiffs. 1 0 This 

w i l l cure any "prejudice" to the Plaintiffs and is the more appropriate sanction, should the Court 

find that sanctions are warranted under these circumstances. 

I V . C O N C L U S I O N 

Plaintiffs' Motion is based in large part on misdirection and misstatements o f the 

evidence. The only failure by N N G A in discovery was the omission of the Board o f 

Investigation documents in response to a request for correspondence with Delgado. This 

omission was not intentional nor designed to thwart discovery, as evidenced by the fact that they 

were promptly and voluntarily produced once the oversight was realized. This conduct is simply 

not sanctionable under Rule 37, especially the more severe sanctions requested. Plaintiffs' 

Motion for Sanctions should be denied. 

1 0 Counsel for the Delgados has confirmed that he will make his clients available for another deposition regarding 
the Board of Investigation. 
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N A R C O N O N O F G E O R G I A 
A D M I S S I O N S A N D S E R V I C E S A G R E E M E N T 

This Agreement is entered into by ^arconon of Georgia, inc. (Narconon) located 
in Norcross, Georgia and (your name) [ u -<-\\u_ A \) :~,,^f,,JC who resides 
at (address) C{ ('(--, , , .•. o , • ('.\ 

m (city) \ (state) ( • (zip)3I_____ZZZZ~ 

PROGRAM SERVICES PROVIDED 
Narconon of Georgia is a social education-based alcohol and drug rehabilitation program 
consisting of the following program elements and courses:(l) Medical Evaluation and L a b 
Services (by referral), (2) Therapeutic Training Routines (TRs); Learning Improvement 
Course; (4) Communication and Perception Course; (5) Ups and Downs in Life Course; (6) 
Personal Values and Integrity Course; (7) Changing Conditions in Life Course; (8) Way T o 
Happiness Course; and (9) other program actions as may be directed by the Case Supervisor. 
Some program activities may be referred to other facilities. 

P A Y M E N T R E Q U I R M E N T S 
You (the student) or your representative will pay $̂  for Program Services. 
Your payment arrangement is due by the close of business on your first day at Narconon o f 
Georgia. 
I have read and understand Narconon of Georgia's Financial Policy and Agreement 

(Initial) 

Payment for the standard Narconon drug rehabilitation program, as described above, must be 
by one of the following methods: 

1. Payment in full prior to or upon arrival. This will provide you with a ten percent 
(10%) discount. 

2. An initial payment of $6,000.00 due before or at the time you are enrolled with the 
balance guaranteed to be paid within ninety (90) days. 

3 Any other payment schedule is to be approved by the Board of Directors as well as 
the Finance Director, Narconon of Georgia 

S T U D E N T R U L E D O F C O N D U C T 
Violation of the Student Rules of Conduct, NN GA, may result in immediate dismissal or 
suspension form the program. Such violation may result in an automatic waiver of (he 
confidentiality of Student's Ethics file. Immediate dismissal from the program will result from 
any of the following violations: (1) using drugs, alcohol or other controlled substances while 
on Narconon property, addicting others in such matters or related violations; (2) violent 
conduct or the commission of any crime while enrolled in the Narconon program; (3) 
unauthorized departure form the program; (4) continuing inappropriate conduct, contrary to 
the Student Rules of Conduct, after signing an agreement to cease 

DEFENDANTS 
EXHIBIT 

Rev 8/10/06 



O U T P A T I E N T R E H A B I L I T A T I O N P R O G R A M 
Narconon of Georgia, lnc is an outpatient drug rehabilitation and education facility in the 
State of Georgia and as such, provides drug rehabilitation and education services on a non
residential basis. The student agrees to be fully responsible for his or her own housing, 
clothing, meals, and other living incidentals. Narconon will provide all materials, supplies and 
facilities related to the delivery of (he Narconon program 

Any assistance Narconon of Georgia provides concerning housing and meals is strictly 
limited lo referral to places of business that can provide these services. Transactions 
c( . ' i teming referred scivices are entirely thesiudent's responsibility 

V A L U A B L E S 
Narconon of Georgia shall not be responsible for any valuable personal property, which you 
bring on the premises unless such properly has been delivered to and receipted by a 
designated Narconon of Georgia staff person. It is the student's responsibility to obtain such z 
receipt. 

HOLD H A R M L E S S 
Student agrees to hold the Narconon of Georgia Program and its officers, directors, 
employees, agent's representatives, attorneys and affiliates, including Narconon International 
and A B L E International, harmless from any and all liability, which may arise out of Student's 
participation in the Narconon drug rehabilitation program. 

S T U D E N T / ^ ^ t A-.,- D A T E <> - Z 6 - c1 ~? 

N A R C O N O N O F G E O R G I A ,^)u,,i^. V , DA I f •' ? 

Rev 8/10/06 
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Only the Westlaw citation is currently available. 

United States District Court, 
S.D. Georgia, 

Savannah Division. 
James C. B A L L A R D , Plaintiff, 

v. 
K E E N TRANSPORT, INC., William J. Brown, 

and Zurich American Insurance Company, Defend
ants. 

No. 4:10-cv-54. 
Jan. 19, 2011. 

West KeySummaryAutomobiles 48A C=>249.2 

48A Automobiles 
48AV Injuries from Operation, or Use of High

way 
48AV(B) Actions 

48Ak249 Damages 
48Ak249.2 k. Punitive or Exemplary 

Damages; Double or Treble Damages. Most Cited 
Cases 

Plaintiff injured by an in an automobile acci
dent failed to provide sufficient evidence that the 
other driver's employer had actual knowledge of 
numerous and serious violations of driver to pre
clude summary judgment against the employer for 
punitive damages claims. Employer provided evid
ence that they had obtained driver's history for the 
five years before his hire. The record showed only 
one traffic violation for traveling 66 mph in a 55 
mph zone in 2002. The employer required the 
driver to complete a road test and a written examin
ation. While employed with the employer the driver 
was convicted of obstructing or impending traffic 
and speeding. This history did not justify an award 
of punitive damages against the employer. 

E. Michael Moran, James A. Robson, Law & Mor-
an, Atlanta, GA, William B. Johnson, Brown and 
Johnson, LLC, Jesup, GA, for Plaintiff. 

Grant B. Smith, John D. Dixon, Zachary S. Shew-
maker, Dennis, Corry, Porter & Smith, LLP, A t 
lanta, GA, for Defendants. 

ORDER 
B. AVANT EDENFIELD, District Judge. 
I . INTRODUCTION 

*1 Plaintiff James C. Ballard ("Ballard") sued 
Defendants Keen Transport, Inc. ("Keen"), Wil l iam 
J. Brown ("Brown"), and Zurich American Insur
ance Company ("Zurich") (collectively 
"Defendants") for personal injuries he suffered 
when Brown drove his employer's, Keen's, tractor-
trailer into the back of Ballard's farm tractor. See 
Doc. 1-1 at 3. Ballard was thrown from the tractor 
and sustained injuries. See id. 

Ballard brings a negligence claim against De
fendants and a negligent hiring, supervision, and re
tention claim against Keen. See Doc. 1-1. Ballard is 
seeking compensatory and punitive damages in ad
dition to attorneys' fees and costs. See id. at 8. 

Brown admits that he took his eyes off of the 
road just before the collision. See Doc. 53 at 
188:25-189:5 (Brown Deposition ("Dep.")). De
fendants admit that respondeat superior applies and 
that they are "responsible for causing the accident, 
but ... reserve the issues of proximate cause and 
damages." See Doc. 15 at 2-3 (Amended Answer). 
The case is before the Court on Defendants' Motion 
for Summary Judgment on Plaintiffs Claim for 
Punitive Damages. See Doc. 41. Ballard has filed a 
parallel Motion to Strike Defendants' Answer as to 
Punitive Damages or, in the Alternative, Motion for 
Adverse Inference. See Doc. 54. 

I I . F A C T U A L BACKGROUND 
On November 10, 2008, Brown's tractor-trailer 

struck Ballard's farm tractor from behind. See Doc. 
1-1 at 3. Brown admitted that he took his eyes off 
the road just before the collision because he "was 
having difficulty getting [his] sweet tea back in the 

2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
DEFENDANTS 
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holder." See Doc. 53 at 188:25-189:5 (Brown 
Dep.). Keen's policies dictate that drivers be tested 
for alcohol and drugs following a collision where 
either vehicle is towed or injuries are treated away 
from the scene. See Doc. 48 at 148:19-149:10 
(Trimble Dep.). Brown tested negative for drugs, 
but there is no evidence that he was tested for alco
hol. See id. at 149:13-154:19. 

Georgia State Patrol Trooper Richard Meeks 
("Meeks"), the investigating officer on the scene, 
testified that Brown was at fault and the collision 
occurred because Brown was following too closely. 
See Doc. 46 at 19:2-12 (Meeks Dep.). Jeffrey Kidd 
("Kidd"), whom Ballard offers as an accident re
construction expert, estimated that Brown was trav
elling 66 miles per hour ("mph") in a 55 mph zone 
when he struck Ballard. See Doc. 16 at 6 (Kidd Ex
pert Report). 

Keen hired Brown on February 19, 2007. See 
Doc. 53-1 at 2 (Brown Dep., Exh. 1, Driver Quali
fication File). Federal regulations require trucking 
companies to run a motor vehicle report for the 
three years preceding employment. See 49 C.F.R. § 
391.23(a) (2010). Keen obtained a five year motor 
vehicle report. See Doc. 53-1 at 17. This report re
vealed one ticket for travelling 66 mph in a 55 mph 
zone in 2002. See id. Keen required Brown to com
plete a road test and a written examination. See id. 
at 28-32. Keen asserts that Brown passed both of 
these tests, see Doc. 41-2 at 2, but Ballard disputes 
that. See Doc. 68-1 at 3. 

*2 A July 2008 motor vehicle report shows 
that, while employed at Keen, Brown was con
victed of obstructing or impeding traffic and speed
ing in California in September 2007. See Doc. 53-1 
at 45. Brown testified that these citations were actu
ally for parking to sleep in an emergency lane and 
being off by two hours in his driver's log. See Doc. 
53 at 126:6-10 (Brown Dep.). Ballard alternates 
between arguing the citation was for speeding and 
for violating log book procedures. See Doc. 68 at 5, 
6. Brown reported these citations to Keen. See Doc. 
53 at 129:4-6. The report also shows Brown was 

convicted of disobeying a stop sign in Dearborn, 
Michigan in July, 2008. See Doc. 53-1 at 45. Keen 
was aware of this violation. See Doc. 48 at 
68:16-69:2 (Trimble Dep.). 

Brown admits to paying a fine on a 20O4 Ohio 
ticket for warning oncoming vehicles that the police 
were clocking them, but that citation never ap
peared on his motor vehicle report. See Doc. 53 at 
92:1-93:9 (Brown Dep.). Brown also admits to 
paying a fine for travelling 84 mph in a 55 mph 
zone in Battlecreek, Michigan sometime before 
April 2001. See id. at 33:25-34:16 (Brown Dep.). 
Brown's 2005 motor vehicle report shows speeding 
convictions for travelling 60 mph in a 55 mph zone 
in Corunna, Michigan on August 11, 2000, and 66 
mph in a 55 mph zone in Saginaw, Michigan on 
April 25, 2002. See Doc. 68 at 26 (Ballard Re
sponse to Defendants' Summary Judgment Motion, 
Ex. A). Ballard also points to a citation for Brown's 
failure to wear a seatbelt. See Doc. 68-1 at 9 
(Ballard's Statement of Facts). Brown also pleaded 
guilty to running a stop light at a weigh station in 
2008, although he now denies guilt. See Doc. 53 at 
117:24-120:21 (Brown Dep.). Ballard has not 
shown that Keen was aware of any incidents de
scribed in this paragraph. 

Ballard asserts that Brown was at fault in a 
2005 collision in which he allegedly sideswiped a 
vehicle on July 7, 2005. See Doc. 53 at 96:2-15; 
Doc. 68-1 at 9. Brown denies any involvement in a 
2005 collision. See Doc. 53 at 96:2-15 (Brown 
Dep.). For some reason, Ballard also points to a 
January 2004 collision in which another driver col
lided with the rear of Brown's vehicle. See Doc. 
68-1 at 10 (Ballard Statement of Facts); Doc. 53 at 
94:11-96:1 (Brown Dep.). 

Keen failed to maintain Brown's driver logs. 
See Doc. 48 at 91:13-93:16 (Trimble Dep.). Ballard 
argues that Keen's spoliation of the logs justifies a 
presumption that they show Brown violated driving 
time limitations and that fatigue contributed to the 
collision. See Doc. 54-1 at 8. Ballard also moves 
for "meaningful" sanctions. Id. at 2. 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Pursuant to 49 C.F.R. § 395.8(k) (2010), Keen 
retains all driver logs for six months and then dis
poses of them. See Doc. 48 at 93:8-16 (Trimble 
Dep.). Keen used a company called LogScan to 
store and audit the log books. See id. at 
91:25-92:11. Brown's November 2008 log books 
were loaded into LogScan's program. See id. at 
92:12-14. Sometime thereafter, Keen switched 
vendors to RapidLog. See id. at 92:15-93:4. Keen 
assumed it would be able to later access the files 
that it had loaded into LogScan's program, but it 
has since learned that it cannot. See id. at 91:13-24. 

III . SUMMARY JUDGMENT 

A. Standard 

*3 Summary judgment is appropriate when 
"the pleadings, the discovery and disclosure materi
als on file, and any affidavits show that there is no 
genuine issue as to any material fact and that the 
movant is entitled to judgment as a matter of law." 
FED. R. CIV. P. 56(c). In ruling on summary judg
ment, the Court views the facts and inferences from 
the record in the light most favorable to the non-
moving party. See Matsushita Elec. Indus. Co. v. 
Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 
1348, 89 L.Ed.2d 538 (1986); United States v. Four 
Parcels of Real Prop, in Greene and Tuscaloosa 
Counties, 941 F.2d 1428, 1437 (11th Cir. 1991). 

"The moving party bears 'the initial responsib
ility of informing the ... court of the basis for its 
motion, and identifying those portions of the plead
ings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, i f 
any, which it believes demonstrate the absence of a 
genuine issue of material fact.' " Four Parcels, 941 
F.2d at 1437 (quoting Celotex Corp. v. Catrett, 477 
U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 
(1986)). The nonmoving party then "may not rest 
upon the mere allegations or denials of [his] plead
ings, but must set forth specific facts showing that 
there is a genuine issue for trial." Gonzalez v. Lee 
Cnty. Hous. A nth., 161 F.3d 1290, 1294 (11th 
Cir. 1998). "A factual dispute is genuine ' i f the 

evidence is such that a reasonable jury could return 
a verdict for the nonmoving party.' " Four Parcels, 
941 F.2d at 1437 (quoting Anderson v. Liberty 
Lobby, Inc., All U.S. 242, 248, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986)). 

B. Punitive Damages 
The Court agrees with the parties that Georgia 

law applies to Ballard's claims for punitive dam
ages. See Docs. 41-1 at 3, 68 at 12; see also Rhone 
v. State Auto. Mut. Ins. Co., 858 F.2d 1507, 1509 
(11th Cir.1988). Punitive damages are permitted in 
Georgia tort actions when "it is proven by clear and 
convincing evidence that the defendant's actions 
showed willful misconduct, malice, fraud, wanton
ness, oppression, or that entire want of care which 
would raise the presumption of conscious indiffer
ence to consequences." O.C.G.A. § 51-12-5.1(b). 

[M]ore than the mere commission of a tort is al
ways required for punitive damages. There must 
be circumstances of aggravation or outrage, such 
as spite or "malice," or fraudulent or evil motive 
on the part of the defendant, or such a conscious 
and deliberate disregard of the interests of others 
that the conduct may be called willful or wanton. 

Colonial Pipeline Co. v. Brown, 258 Ga. 115, 
121-22, 365 S.E.2d 827 (1988). "Mere negligence, 
even gross negligence, will not support an award of 
punitive damages." Harris v. Leader, 231 Ga.App. 
709, 712, 499 S.E.2d 374 (1998). 

"[P]unitive damages are not recoverable where 
the driver at fault simply violated a rule of the road. 
On the other hand, punitive damages are recover
able under the statute where the collision resulted 
from a pattern or policy of dangerous driving." 
Carter v. Spells, 229 Ga.App. 441, 442, 494 S.E.2d 
279 (1997) (citations omitted). 

1. Brown's actions did not evidence an entire 
want of care. 

*4 Ballard has not alleged any facts that show 
that Brown acted maliciously on November 10, 
2008. Ballard has presented evidence that Brown 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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caused the collision because Brown was travelling 
11 mph above the speed limit, See Doc. 16 at 6 
(Kidd Expert Report), following too closely, see 
Doc. 46 at 19:2-12 (Meeks Dep.), and failed to 
keep a proper lookout, see Doc. 53 at 188:25-189:5 
(Brown Dep.). These violations of the rules of the 
road do not justify punitive damages. See Coker v. 
Culter, 208 Ga.App. 651, 651-52, 431 S.E.2d 443 
(1993) (punitive damages not warranted where de
fendant was speeding on wet roads in poor visibil
ity, had consumed some alcohol, possessed drug 
paraphernalia, and cursed at a pregnant woman 
after the collision). 

2. No pattern of dangerous driving caused this 
collision. 

A plaintiff can sustain a punitive damages 
claim for negligent hiring, supervision, and reten
tion "only by showing that an employer had actual 
knowledge of numerous and serious violations on 
its driver's record, or, at the very least, when the 
employer has flouted a legal duty to check a record 
showing such violations." W. Indus., Inc. v. Poole, 
280 Ga.App. 378, 380, 634 S.E.2d 118 (2006). 

Only those incidents in Brown's driver's history 
that relate to a cause of this collision are relevant to 
the punitive damages issue. See Carter, 229 
Ga.App. at 442, 494 S.E.2d 279 (punitive damages 
available "where the collision resulted from a pat
tern or policy of dangerous driving") (emphasis ad
ded); see also Frey v. Gainey Transp. Servs., Inc., 
2006 WL 3734157, at *3 (N.D.Ga. Dec.14, 2006) 
(applying Georgia law). Here, the possible causes 
include speeding, following too closely, and failure 
to keep a proper lookout as outlined above. 

Relevant to these causes, Ballard has presented 
evidence that Brown may have had five speeding 
tickets in the eight years preceding the collision. 
See supra Section I I . Ballard has shown that Keen 
was aware of two of them; one possibly being only 
a log book violation. See Docs. 53-1 at 45 (Brown' 
Dep., Ex. 1, Driver Qualification File), 53 at 
129:4-6 (Brown Dep.). The myriad of other stop 
sign, stop light, log book, and seatbelt violations 

that Ballard cites are irrelevant because he has not 
put forward any evidence showing that similar con
duct contributed to this collision. See Carter, 229 
Ga.App. at 442, 494 S.E.2d 279; see also Frey 
2006 WL 3734157, at *3. 

The court in Bartja v. Nat'l Union Fire Ins. Co. 
of Pittsburgh, Pa. disallowed punitive damages 
where the employer followed federal regulations in 
investigating its driver's background, even though it 
learned that the driver had two citations for driving 
into the rear-end of a vehicle parked in an emer
gency lane and clipping the side mirror of an on
coming van. 218 Ga.App. 815, 818, 463 S.E.2d 358 
(1996); see also Hutcherson v. Progressive Corp., 
984 F.2d 1152, 1155-56 (11th Cir. 1993) 
(dismissing punitive damages because employer 
obeyed regulations, despite evidence that the truck 
driver was on amphetamines at the time of the colli
sion, received four speeding tickets in the previous 
three years, had his license suspended for refusing 
an alcohol test, and had a history of DUI). 

*5 Keen exceeded federal regulations, investig
ating two extra years of Brown's driving history, 
and knew of only two speeding tickets in eight 
years. See Doc. 53-1 at 45 (Brown Dep., Ex. 1, 
Driver Qualification File). This history does not 
justify a punitive damages award. 

Even considering Brown's three other alleged 
speeding tickets over eight years, as the Court must 
in examining Ballard's claim against Brown, Bal
lard's proof falls short. Georgia courts have found a 
driver's history justified punitive damages where 
there was evidence the collision resulted from driv
ing under the influence ("DUI") and the defendant 
had a history of DUI. See, e.g., Cheevers v. Clark, 
214 Ga.App. 866, 449 S.E.2d 528 (1994),; Holt v. 
Grinnell, 212 Ga.App. 520, 441 S.E.2d 874 (1994). 
Brown's speeding tickets, however, are not such 
"numerous and serious violations," Poole, 280 
Ga.App. at 380, 634 S.E.2d 118, as to suggest that 
this collision "resulted from a pattern or policy of 
dangerous driving," Carter, 229 Ga.App. at 442, 
494 S.E.2d 279. 
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Ballard argues for an adverse inference from 
Keen's failure to produce Brown's driver's logs that 
would prevent summary judgment. See Doc. 68 at 
22. Ballard has not presented any evidence that the 
collision resulted from fatigue or any other cause 
possibly related to the logs. Without any evidence 
of causation, any such inference is inappropriate. 
See Frey, 2006 WL 3734157, at *3. In Frey, the 
plaintiff requested an inference that the defendant 
driver was fatigued at the time of the collision 
solely because he allegedly falsified his log. The 
Court denied the request. See id. at *4. The court 
held that without evidence that fatigue contributed 
to the collision, the plaintiff was not seeking "an 
'inference' but rather an 'assumption.' This is not 
appropriate on a motion for summary judgment." Id. 

Ballard's evidence of Brown's involvement in 
2004 and 2005 collisions is also insufficient to pre
vent summary judgment. The only evidence in the 
record regarding the cause of the 2004 incident 
tends to prove that Brown was not at fault. See Doc. 
53 at 94:11-96:1 (Brown' Dep.). As to the 2005 in
cident, Ballard merely refers to a vague complaint 
in a lawsuit against Brown and his then employer. 
See Doc. 68 at 30-34. There is no sworn testimony, 
citation, or judgment to support the general allega
tions made against Brown. 

Ballard points to Harrison v. S & B Trucking, 
179 Ga.App. 291, 346 S.E.2d 101 (1986), Rutland 
v. Dean, 60 Ga.App. 896, 5 S.E.2d 601 (1936), and 
Smith v. Tommy Roberts Trucking Co., 209 
Ga.App. 826, 435 S.E.2d 54 (1993) to show that 
punitive damages are appropriate. However, Har
rison and Rutland were decided under a more leni
ent standard for awarding punitive damages before 
O.C.G.A § 51-12-5.1 became effective and are not 
controlling. See Coker, 208 Ga.App. at 652, 431 
S.E.2d443. 

Smith involved a collision in which the track 
driver rammed a vehicle multiple times. The em
ployer encouraged speeding and never investigated 
the driver's background. This case is inapposite. 

Ballard has not pointed to sufficient evidence to 
preclude summary judgment on its punitive dam
ages claims against Keen. 

*6 Defendants' Motion for Summary Judgment 
on Plaintiffs Claim for Punitive Damages is 
GRANTED and Ballard's prayer for punitive dam
ages is DISMISSED as to all claims against all De
fendants. 

C. Negligent Entrustment Claim 
Defendants move to dismiss Ballard's negligent 

entrustment, hiring, and retention claim as moot. 
See Doc. 41-1 at 4. "Generally, when an employer 
admits the applicability of respondeat superior, it is 
entitled to summary judgment on claims for negli
gent entrustment, hiring, and retention." Durben v. 
Am. Materials, Inc., 232 Ga.App. 750, 751, 503 
S.E.2d618 (1998). 

This rale arises from the countervailing problems 
inherent in protecting the employee from prejudi
cial evidence of his prior driving record and gen
eral character for recklessness in driving while 
admitting the proof necessary for the negligent 
entrustment case to proceed. It applies where, un
der the case as pleaded, the employer's liability 
under respondeat superior would be identical to 
that under the negligent entrustment theory be
cause no punitive damages are sought on the neg
ligent entrustment claim. In contrast, where the 
employer's liability is not the same on both 
claims because punitive damages are sought only 
on the negligent entrustment claim, the appropri
ate solution for avoiding the prejudice to the 
driver is a separate trial on the negligent entrust
ment issue. 

Bartja v. Nat'l Union Fire Ins. Co. of Pitts
burgh, Pa., 218 Ga.App. 815, 817, 463 S.E.2d 358 
(1995) (citations omitted). 

Keen admits respondeat superior liability for 
the actions of its driver, Brown, but disputes causa
tion and damages. See Doc. 15 at 3. Because the 
Court dismisses Ballard's punitive damages claims, 
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Keen's potential liability is the same under Ballard's 
respondeat superior and negligent hiring, supervi
sion, and retention claims. Ballard's negligent hir
ing claim is DISMISSED. 

III . MOTION TO S T R I K E 
On the same day that Defendants filed their 

Motion for Summary Judgment, Ballard filed a Mo
tion to Strike Defendants' Answer as to Punitive 
Damages or, in the Alternative, Motion for Adverse 
Inference. See Docs. 41, 54. Ballard moves to sanc
tion Defendants for "destroying" Brown's drivers 
logs. See Doc. 54-1 at 2, 13, 16. 

While federal law governs the imposition of 
spoliation sanctions, Georgia law informs the 
Court's analysis. Flury v. Daimler Chrsy/er Corp., 
427 F.3d 939, 944 (11th Cir.2005). 

In determining whether dismissal is warranted, 
the court must consider: 

(1) whether the defendant was prejudiced as a 
result of the destruction of evidence; 

(2) whether the prejudice could be cured; 

(3) the practical importance of the evidence; 

(4) whether the [party] acted in good or bad faith; 
and 

(5) the potential for abuse i f [the evidence] was 
not excluded. 

Id. at 945 (citing Chapman v. Auto Owners Ins. 
Co., 220 Ga.App. 539, 542, 469 S.E.2d 783 (1996)). 

The first two factors cut against Ballard. Bal
lard was not prejudiced by the unavailability of 
Brown's drivers logs. As noted above, Ballard has 
not presented any evidence that the collision resul
ted from fatigue or any other cause related to the 
logs. The logs, and any inference from them, are ir
relevant without that link. See Frey v. Gainey 
Transp. Servs., Inc., 2006 W L 3734157, at *3 

(N.D.Ga. Dec. 14, 2006). Without prejudice, there is 
no need to cure. 

*7 There is no practical importance to the miss
ing evidence. Ballard's punitive damages claims 
have been dismissed and Ballard has not indicated 
any other use for the evidence. See Doc. 54-1. 

Keen acted in good faith. Contrary to Ballard's 
representations, See Doc. 54-1 at 4, 12, 13, 16, 
Keen did not destroy Brown's drivers logs, See 
Doc. 48 at 91:13-93:16 (Trimble Dep.). Instead, 
Keen changed audit and retention companies and 
lost access to the records in the transition. See id. 
The potential for abuse here is minimal. Keen inad
vertently lost irrelevant evidence. No sanctions are 
appropriate. Ballard's motion is DENIED. 

Ballard's attorney, James A. Robson of Law & 
Moran, represented seven times throughout his 
pleadings that Keen destroyed Brown's logs. See 
Doc. 54-1 at 4, 12, 13, 16; Doc. 68 at 22; Doc. 74 
at 4. But elsewhere, in the same pleadings, he ac
knowledges that they were inadvertently lost. See, 
e.g., Doc. 54-1 at 7. Similarly, Robson argued that 
Brown's 2007 California conviction was for speed
ing, but also accepted Brown's explanation that he 
was cited for a log violation and parking in an 
emergency lane. See Doc. 68 at 4, 6; Doc. 54-1 at 
14; Doc. 53 at 126:6-10 (Brown Dep.). Robson as
serted that Brown received the single citation for 
both parking and speeding. 

Robson is admonished to more truthfully and 
openly express his arguments in order to effectively 
communicate his client's position while fulfilling 
his obligation of candor to the Court. See Georgia 
Rules of Professional Conduct 3.3; Fed.R.Civ.P. 
11(b)(3). Failure to heed this Court's warning wi l l 
result in severe sanctions from this Court and refer
ral to the State Bar of Georgia in accordance with 
Georgia Rule of Professional Conduct 8.3(a). The 
fine line between truth and falsity is not a tight rope 
to walk, but instead a 38th parallel to avoid. 

IV. CONCLUSION 
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Defendants' Motion for Summary Judgment on 
Plaintiffs Claim for Punitive Damages, See Doc. 
41, is GRANTED. Ballard's negligent hiring, super
vision, and retention claim is DISMISSED. Bal
lard's Motion to Strike Defendants' Answer as to 
Punitive Damages or, in the Alternative, Motion for 
Adverse Inference, see Doc. 54, is DENIED. 

S.D.Ga.,2011. 
Ballard v. Keen Transport, Inc. 
Not Reported in F.Supp.2d, 2011 WL 203378 
(S.D.Ga.) 

END OF DOCUMENT 
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DECLARATION OF MARY RIESER 

I , Mary Rieser, hereby declare: 

1. I am the Executive Director of Narconon of Georgia, Inc. ("Narconon"). I have 

personal knowledge of the facts set forth below and could and would testify competently to those 

facts i f called upon to do so. 

2. Student files for Narconon are routinely filed in a double-lock system which is 

comprised of multiple banker boxes with the names of patients and the year they graduated 

indicated on the exterior of the box. This room is secured and has limited access. 

3. Student files are organized by the year in which the patient attended Narconon. 

Thus, Bradley Taylor's file should have been stored in the files for the year 2008. 

4. I was first asked to produce Bradley Taylor's file in 2010, whereupon I looked in 

the corresponding files for the year 2008; however I was unable to locate his file. I notified 

counsel of this fact. 

5. It was not until 2012 that I was again asked to locate Bradley Taylor's file. 

6. I similarly reported that I was unable to locate the file but would conduct an 

exhaustive search to locate the file. That exhaustive search included: 

a. Reviewing every student file for the year 2008; 

b. Reviewing treasury files for the entire 2008 year; 

c. Reviewing boxes containing hundreds of pages of documents for the 2008 

year, regardless of whether or not they were related to former students; 

d. Gathering several employees to assist in locating the file; 

e. Offering a $500 reward to any employee who was able to locate the file; 

and 
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f. Emptying three rooms that included numerous other boxes of documents 

unrelated to student files and containing miscellaneous documents. 

7. Despite these efforts, I was still unable to locate Bradley Taylor's file. 1 decided 

to stay late one night determined to review every student file from every year since 2001 in order 

to locate Bradley Taylor's file. Along with two staff members, we began looking through 

numerous boxes of student files. After a thorough search, we successfully located Bradley 

Taylor's file in a banker box from a year other than 2008. I paid the employee who found the 

file the $500 reward fee. 

8. Based on where the file was located, I determined the file was simply misfiled 

and accidentally placed in an incorrect location. 

9. I affirm that at no point was Bradley Taylor's file intentionally concealed, hidden, 

misplaced, or otherwise. Rather, it was merely a clerical error that I only discovered after a 

detailed and exhaustive search. 

10. As soon as I located Bradley Taylor's file, I produced it forthwith in the same 

condition as it was found. 

11. The Georgia Department of Community Health recently conducted a Complaint 

Survey of Narconon of Georgia relating to allegations that Narconon of Georgia was operating a 

residential drug and alcohol rehabilitation program outside of the scope of its license. 

12. The Georgia Department of Community Health cited Narconon of Georgia for 

deficiencies under the State Regulations that apply to drug and alcohol rehabilitation facilities. 

13. In response to the citation, Narconon of Georgia submitted a Plan of Correction as 

contemplated by the State Regulations. A true and correct copy of the Plan of Correction 

submitted on April 27, 2012 is attached as Exhibit A. 
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14. Exhibit A was created in the ordinary course of business and at or near the time it 

was submitted to the State. 

15. The State accepted the Plan of Correction on May 2, 2012. A true and correct 

copy of the letter from the State accepting the submitted Plan of Correction is attached as Exhibit 

B. 

16. This Complaint Survey followed on the heels of another Complaint Survey that 

was conducted in March 2012. 

17. In response to that citation. Narconon of Georgia submitted a Plan of Correction 

as contemplated by the State Regulations. A true and correct copy of the Plan of Correction 

submitted on April 13, 2012 is attached as Exhibit C. 

18. Exhibit C was created in the ordinary course of business and at or near the time it 

was submitted to the State. 

19. The State accepted the Plan of Correction that was submitted on April 13, 2012. 

A true and correct copy of the letter from the State accepting the submitted Plan of Correction is 

attached as Exhibit D. 

20. The State has never revoked the license of Narconon of Georgia or imposed any 

monetary penalties for operating outside the scope of its license. 

I declare under penalty of perjury that the information in this declaration is true and 

correct. Executed in Norcross, Georgia the day of Mav_2012. ^ '~~~^> \ 



Notary Public 

My Commission Expires: Q '/</--3C/f 

^ .. y ^ ' ; 

3306135/1 
5346-81580 
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T H E SANDERS L A W F I R M , P .C . 

3525 Piedmont Road 
7 Piedmont Center, Suite 300 
Atlanta, Georgia 30305 

(404)364-1819 
(866) 871-2238 Fax 

rsanders@southernhealthlawyers.com 

April 27, 2012 

Deborah Ferguson, MSN, RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 
2 Peachtree Street, NW 
Atlanta, GA 30303 
Office: (404) 657-5411 

RE: Complaint # GA00110446 

Dear Ms. Ferguson, 

Our firm represents Narconon of Georgia ("Narconon") in this matter. Narconon plans to 
cooperate with the Department of Community Health to clarify the operations at its Outpatient 
Drug Abuse Treatment and Education Program. Please see the enclosed state form 2567 with 
Narconon's responses to the surveyor's investigation report conducted on April 10, 2012 and 
received by Narconon on April 16, 2012. 

Narconon is taking all reasonable measures to ensure any perceived deficiencies by the 
Department of Community Health are addressed by the May 10,2012 completion date. 

Please do not hesitate to contact us at this office i f you need anything further. 

Sincerely, 

T H E SANDERS L A W F I R M , P . C . 

cc: MaryRieser 
Enclosure: State Form 2567 , * tHunuuu:rr tuui • KtOULATlON 

SURVEY&CERTfflCATlON 

^ 2 7 2012 

EXHIBIT 
DECEIVED 



G E O R G I A D E P A R T M E N T 

O F C O M M U N I T Y H E A L T H 

David A. Cook, Commissioner Nathan Deal, Governo 

2 Peachtree Street, NW | Atlanta, GA 30303-3159 | 404-656-4507 | wvw.dch.georgia.gov 

April 11, 2012 

Ms. Mary Rieser, Administrator 
Narconon of Georgia 
5688 Peachtree Parkway #B1 
Norcross. GA 30092 

RE: Complaint #: GA00110446 

Dear Ms. Rieser: 

Enclosed is the state form 2567 which contains deficiencies noted during a complaint 
investigation conducted on April 10, 2012, by a surveyor from this office. The report 
contains one or more violations which must be corrected. 

Your plan to correct these violations should be entered in the right-hand column entitled 
"Providers Plan of Correction" with a projected completion date entered in the column 
entitled "Completion Date." The completion date should not exceed 30 days from the exit 
date of the survey. After you have completed the form, SIGN AND DATE it in the space 
provided at the bottom of the first page and return it to this office no later than 10 
business days from the receipt of this letter Feel free to make a copy of this report for 
your files. 

Thank you for the courtesy extended to our representative during the visit. If I can be of 
further assistance, please contact my office at (404) 657- 5411. 

Sincerely, 

Deborah Ferguson, MSN, RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 

DF:mab 

Enclosures 

T i a i t h T r ^ o T m ^ n Technology | Healthcare Facility Regulat ion ] Medicaid j State Health Benefit 

Equal Opportunity Employer 



State of GA, Healthcare Facility Regulation Division 
HRINifcU:U4/12/2U1Z 

FORM APPROVED 

STATEMENT OF DEFICIENCIES 
AND PLAN OF CORRECTION 

(X1) PROVIDER/SUPPUER/CLIA 
IDENTIFICATION NUMBER: 

044-493-D 

(X2) MULTIPLE CONSTRUCTION 

A, BUILDING 
B, WING 

(X3> DATE SURVEY 
COMPLETED 

C 
04/10/2012 

NAME OF PROVIDER OR SUPPLIER 

NARCONON OF GEORGIA 

STREET ADDRESS. CITY, STATE, ZIP CODE 

5688 PEACHTREE PARKWAY #B1 
NORCROSS, GA 30092 

(X4) ID 
PREFIX 

TAG 

SUMMARY STATEMENT OF DEFICIENCIES 
(EACH DEFICIENCY MUST BE PRECEDED BY FULL 

REGULATORY OR LSC IDENTIFYING INFORMATION) 

ID 
PREFIX 
TAG 

PROVIDER'S PLAN OF CORRECTION 
(EACH CORRECTIVE ACTION SHOULD BE 

CROSS-REFERENCED TO THE APPROPRIATE 
DEFICIENCY) 

(XS) 
COMPLETE 

DATE 

N000 Initial Comments N000 

At the time of the complaint investigation 
(GA0011046), Narconon of Georgia was not in 
compliance with Chapter 290-4-2, Rules and 
Regulations for Drug Abuse Treatment and 
Education Programs, The following deficiencies 
were cited: 

N312 
SS=G 

290^-2-,03(m) Definitions 

In these rules, unless the context otherwise 
requires, the words and phrases set forth herein 
shall mean the following:... 
(m) "License" means the official permit issued by 
the department which authorizes the holder to 
operate a drug abuse treatment and education 
program for the term provided therein. ... 

This Rule is not met as evidenced by: 
Based on review of facility documentation client 
record review and interviews, it was determined 
that the facility was operating a residential Drug 
Abuse Treatment and Education Program, when 
the facility was license for Outpatient Drug 
Abuses Treatment and Education Program. The 
findings were: 

Review of the department investigation done on 
3/21/2012 revealed that the facility policies and 
procedures stated that the facility is an outpatient 
drug rehabilitation and education facility. The 
facility's financial policy and agreement form 
stated under housing that the facility will provide a 
list of three preferred providers for housing. 

Review of Narconon of Georgia housing 
arrangements revealed that the facility did not 
provide housing to its clients, however, the facility 
recommended that students stayed in a 
supportive environmprttflear the center. The 

N312 

Since April 16, 2012, Narconon has 
implemented an additional document to 
ensure that clients and families 
understand.without question, that Narconon 
is an out-patient facility, and that it is up to 
the client and family to determine where the 
client will stay during treatment. The intake 
registrars have been educated on this form, 
and it has been signed by all clients who have 
entered treatment since April 16th 2012. This 
form has been mailed to the family members 
who were not available during the time of 
intake, along with other papers they are asked 
to sign. 

STATE FO 22LR11 

(X6) DATE 
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State of GA Healthcare Facility Regulation Division 

P R I N T E D : 04/12/2012 
F O R M A P P R O V E D 

STATEMENT OF DEFICIENCIES 
AND PLAN OF CORREC T !ON 

(XI) PROVIDER/SUPPLIER/CLIA 
IDENTIFICATION NUMBER 

044-493-D 

(X2I MULTIPLE CONSTRUCTION 

A BUILDING 

B WING 

(X3) DATE SURVEY 
COMPLETED 

c 

04/10/2012 
NAME OF PROVIDER OR SUPPLIER 

NARCONON OF GEORGIA 

STREET ADDRESS, CITY, STATE, ZIP CODE 

5688 PEACHTREE PARKWAY #B1 
NORCROSS, GA 30092 

( X 4 ) I D SUMMARY STATEMENT OF DEFICIENCIES ; D PROVIDER'S PLAN OF CORRECTION , x 6 , 
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD B E COMPLETE 

TAG REGULATORY OR LSC IDENTIFYING INFORMATION; T A G CROSS-REFERENCED TO THE APPROPRIATE DATE 
DEFICIENCY) • _ , , . ; 

N 312 Continued From page 1 

facility list three places, Discovery Course, 
Garden Plaza Hotel, and Hyatt Place Hotel. The • 
list did not include One Sovereign Place, which 
was referenced in a law suite against the facility, 
as an alleged illegally operated residential 
housing program. 

Review of client records cn 3/21/2012 and 
4/10/2012. revealed that all of the clients signed 
and initialed a statement acknowledging that they : 
were aware that the housing was not part of the 
facility's outpatient drug rehabilitation and 
education program. 

Review of the facility's web site on 3/16/2012. 
revealed that Project Discover (residential) at 
Narconon represented an innovative successful 
approach to drug rehabilitation. This statement 
implied that there was a connection between the 
two facilities. 1 he web site's nelpful links for what 
is drug addiction, how to ID drug abuse, and 
success stones, were all connected to the 
Narconon of Georgia's website. j 

Review of facility records at Discovery Course 
(the affiliating residential facility) on 3/21/2012 
revealed that their credit card authorization forms 
indicated that when the clients leaves tne 
Narconon Program. Discovery Course, Ltd would 
discontinue charging the client's credit card. 
A review of the list of staff employed at Narconon ; 
of GA and Discovery Course, revealed that the 
employees who work at the drug treatment 
program did not work at the residential program. 

Interviews with clients on 3/21/2012, revealed that; 
eight of eight sample clients stated that they were ' 
in "the facility's "residential program" When 
asked who they paid to stay in the residential 

I program, they stated that the family paid the bill 

State of GA Inspection Report 
STATE FORM 

N 312 
The referenced informational piece also 
mentions that some clients may choose to 
stay with their families and references 
Discovery Course, Garden Plaza and 
Hyatt Place as convenient 
accommodations. We have further 
clarified these choices with the new intake 
document mentioned on pg.1. 

Clients continue to acknowledge in writing 
that they are aware that housing is not a 
part of the Narconon out patient drug 
rehabilitation program.We have since 
implemented a new form for families 
signatures. 

It was never our intention to promote 
Project Discover as a residential program. 
It was developed as a collaborative effort 
to enhance post graduation possibilities. 
All references to this project were 
removed from the Narconon website on 
March 21, 2012 when the potential 
confusion was brought to our attention by 
the inspector. 

Narconon of Georgia wrote a letter to 
Discovery Course asking them to remove 
all mention of Narconon from their 
literature, credit card authorization forms 
and website. We have received written 
confirmation that this has been done. 

The Executive Director of Narconon of 
Georgia has since had a meeting with 
Narconon students on April 17th and then 
again on April 24th for the purpose of 
clarifying the scope of services of 
Narconon of Georgia. (See addendumA) 
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State of GA Healthcare Facility Regulation Division 
P R I N T E D : 04 /12 /2012 

FORM A P P R O V E D 

STATEMENT OF DEFICIENCIES 
A N D PLAN OF CORRECTION 

(X1) PROVIDER/SUPPLIER/CLIA 
IDENTIF CATION NUMBER 

044-493-D 

(X2) MULTIPLE CONSTRUC I ION 

A BUILDING 
B. WING 

(X3> DATE SURVEY 
COMPLETED 

C 
04/10/2012 

NAME 0 - PROVIDER OR SUPPLIER 

NARCONON OF GEORGIA 

STREET ADDRESS. CITY. STATE, ZIP CODE 

5688 PEACHTREE PARKWAY #B1 
NORCROSS, GA 30092 

• X 4 ) I D SUMMARY STATEMENT OF DEFICIENCIES l D PROViDER S PLAN OF CORRECTION 
PREFIX (EACH DEFICIENCY MUST BF PRECEDED BY F U U PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETE 

TAG REGULATORY OR LSC IDENTIFYING INFORMATION) T A Q CROSS-REFERENCED TO THE APPROPRIATE DATE 
DEFICIENCY) 
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N 3 1 2 Continued From page 2 

so they were not sure The interviews a,'so 
revealed that the Discovery Course used tht 
Narconon Program vans to transport clients from 
the residential program to trie day program and 
other community activities. The clients also 
stated that they were informed by Narconon that 
they would be going to Discov9r| Cou/st, The 
clients felt that they did not havq'e choice, in 
where they were being housed. 

Interviews with clients on 4/10/2O12 also 
revealed that 21 of 28 6amp|e clients stated that 
they were in the facility's "residential program" 
and were staying at Discovery Course. 
-Two of the twenty sight samples clients were 
court ordered to go to B residential drug treatment 
program. 
- Three cf the twenty eight sample clients had 
family intervention to send the client to the facility 
for residential drug treatment. 
- And only seven Of twenty eight sample clients 
were from (he local area. Tne rest of the sampled , 
clients were from Other states. (OH, CA., PA.. 
MD . Etc.) 

Interviews and review of client records revealed 
that 95% of Narconon's clients were living at 
Discovery Course. Ltd and 100% of Discovery 
Course, Ltd clients were Narconon's clients. 

An Internet search on 4/9/2012 revealed that: 
- "Intervention America National Resource on 
Recovery" listed Narconon of Georgia located in ; 
NorCfOSS GA, and the primary services at 
Ndrconon of Georgia included: drug rehab, 
alCOflOl treatment, inpatient drug rehab out 
patient substance abuse treatment, and 
residential treatment 

H 312 

j -"Narconon-Watch.org" 

State of SA Inspection Report 
STATE FORM 

listed that Narconon 

As of April 20th 2012, only Narconon staff 
members are permitted to drive Narconon 
vans. All other drivers have been taken off 
the insurance policy and our most recent 
policy verification reflects this change. It 
was faxed to the inspector on the evening 
of April 19th 2012. Discovery Course has 
reported that they have purchased two 
vans for their own activities. 

The Executive Director of Narconon of 
Georgia has since had a meeting with 
Narconon students on April 17th and then 
again on April 24th for the purpose of 
clarifying the scope of services of 
Narconon of Georgia. Students were 
reminded that we are an out-patient facility 
and the decision as to where they lived 
during treatment is up to them and their 
families. They were also directed to 
further clarify any future questions with 
appropriate staff members, including the 
Executive Director This point is now also 
mentioned during the preliminary 
treatment planning process, (cont at 
Addendum B) 

No matter their geographic origin, ail 
clients are attending Narconon out patient 
treatment and can stay where they like. 

Intervention America is neither owned nor 
controlled by Narconon of Georgia, and 
we have never requested to be on this 
website. We first learned of our presence 
on this directory through the findings of the 
inspector. We researched and discovered 
that its domain name appears to be owned 
by a proxy, which means we could find no 
information on the actual owners. (See 
addendum C) q 
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N312 Continued From page 3 

Georgia located in Norcross, GA "has monitored 
recovery housing for people coming from out of 
the area to be able to participate in the program". 

- "Intervention America National Resource on 
Recovery, Sober Living Directory" listed that 
Narconon of Georgia primary services included: 
sober living home, transitional living, halfway 
houses, SLE. and other recovery related 
services. 

Review of the profit and lost report for January 
though December 2012 report, for Narconon on 
4/10/2012, revealed that the first copy of the 
facility report given to tne surveyor at 12.00 p.m., 
and under program expense, revealec that the 
grocery expenses were $19,545.39 and under 
utilities cable expenses was $1012.75. There 
was no evidence of any televisions at the facility 
Later that day, the facility produced another profit 
and lost report at 3:00 p.m., for the same time 
period, that it did not include grocery expenses 
and cable services. The report now showed that ; 

the expense for student support was $19, 545.39 
(the same amount that was previously documents; 
as being grocery expenses) and the cable 
expense was replaced with an Internet expense 
for $1012.73 (the same amount previously 
reportec as a cable expense) 

An interview on 4/10/2012 at 3:00 p.m. with the 
facility's executive director, statea that the book . 
keeper incorrectly labeled the expense report and : 

was asked to "fix it". 

N 400 290-4-2- 04 Governing Body 
SS=G 

Each licensed program shall have a clearly 
identified governing body. The chairperson or 
chief executive officer of the governing body shall 

Slate of GA Inspection Report " 
STATE FORM 

N 312 

N 400 

See addendum C 

See addendum C 

What was given to the inspector was a 
profit and loss covering January 1st 
through April 10th 21012. It had 
information that had been entered by our 
new book keeper, not fully familiar with the 
Narconon operation. We didn't have time 
for our CPA, Sam Bussey, to look at the 
report before giving it to the inspector. Mr. 
Bussey has since reviewed our quick book 
files and errors in the data entry have been 
corrected. He will be reviewing our books 
once a month as he also prepares our 990 
for 2011. 

Regarding the "cable" bill. The Quickbook 
notation for "cable" represents payments 
to Comcast, who is the internet service 
provider for Narconon and our 
webmaster's Comcast service, which 
allows remote access to Narconon's 
internal network. This was simply arbitrary 
terminology used in the Quickbooks 
software, as its categories are not fine 
tuned for all aspects of different 
operations. 

22LR11 
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N 4 0 0 Continued From page 4 

comolete a statement of responsibility on behalf 
of the governing body acknowledging the 
governing body's responsibility for the operation 
of the program in accordance with these rules in 
connection witn any application for a license on a 
form provided by the department. If a program is 
individually owned, then the owner(s) will 
complete the statement of responsibility. 

N 400 

This Rule is not met as evidenced by. 
Basea on review of facility documentation, 
policies and procedures, facility's application and 
client interviews, it was determined that the facility 
was operating a residential Drug Abuses 
Treatment and Education Program, when the 
facility was license for Outpatient Drug Abuse 
Treatment and Education Program. Findings 
were: 

Review of the department investigation done on 
3/21/2012 revealed that the facility policies and 
procedures stated that the facility is an outpatient 
drug rehabilitation and education facility The 
facility's financial policy and agreement form 
stated under housing that the facility will provide a 
list of three preferred providers for housing. 

I Review of Narconon of Georgia housing 
! arrangements revealed that the facility did not 
I provide housing to its clients, however, tne facility 
I recommended that students stayed in a 
1 supportive environment near the center. The 

facility list three places. Discovery Course. 
Garden Plaza Hotel, and Hyatt Place Hotel The 
list did not include One Sovereign P:ace, which 
was referenced in a law suite against the facility, 
as an alleged illegally operated residential 
housing program. 

Review of client records on 3/21/2012 and 

Stale of GA Inspection Report 
STATE FORM 

Since April 16, 2012, Narconon has 
implemented another document to ensure 
that clients and families 
understand,without question, that 
Narconon is an out-patient facility, and that 
it is up to the client and family to determine 
where the client will stay during treatment. 
The intake registrars have been educated 
on this form, and it has been signed by all 
clients who have entered treatment since 
April 16th 2012. This form has been 
mailed to the family members who were 
not available during the time of intake, 
along with other papers they are asked to 
sign. 

The referenced informational piece also 
mentions that some clients may choose to 
stay with their families and references 
Discovery Course, Garden Plaza and 
Hyatt Place as convenient 
accommodations. We have further 
clarified these choices with the new intake 
document mentioned on pg.1. 

n 
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4/10/2012, revealed that ali of the clients signed 
and initialed a statement acknowledging that they 
were aware that the housing was not part of the 
facility's outpatient drug rehabilitation and 
education program 

Review of the facility's web site on 3/16/2012. 
revealed that Project Discover (residential) at 
Narconon represented an innovative successful 
approach to drug rehabilitation. This statement 
implied that there was a connection between the 
two facilities. The web site's helpful links for what 
is drug addiction, how to ID drug abuse, and 
success stones, were all connected to the 
Narconon of Georgia's website. 

Review of facility records at Discovery Course 
(the affiliating residential facility) on 3/21/2C12, 
revealed that their credit card authorization forms 
indicated that when the clients leaves the 
Narconon Program Discovery Cou'se, Ltd would 
discontinue charging the client's creait card. 
A review of the list of staff employed at Narconon 
of GA and Discovery Course, revealed that the 
employees who work at the drug treatment 
program die not work at the residential program 

Interviews with clients on 3/21/2012, revealed that 
eight of eight sample clients stated that they were : 

in the facil'ty's "residential program" When 
asked who they paid to stay in the residential 
program, they stated that the family paid the bill 
so they were not sure. The interviews also 
revealed that the Discovery Course used the 
Narconon Program vans to transport clients from 
the residential program to the day program and 
other community activities. The clients also 
statea that they were informed by Narconon that 
they would be going to Discovery Course. The 
clients felt that they did not have a choice in 

GA inspection Report 

N 4 0 0 
Clients continue to acknowledge in writing 
that they are aware that housing is not a 
part of the Narconon out patient drug 
rehabilitation program. We have since 
implemented a new form for families 
signatures. 

It was never our intention to promote 
Project Discover as a residential program. 
It was developed as a collaborative effort 
to enhance post graduation possibilities. 
All references to this project were 
removed from the Narconon website on 
March 21, 2012 when the potential 
confusion was brought to our attention by 
the inspector. 
Narconon of Georgia wrote a letter to 
Discovery Course asking them to remove 
all mention of Narconon from their 
literature, credit card authorization forms 
and website. We have received written 
confirmation that this has been done. 

The Executive Director of Narconon of 
Georgia has since had a meeting with the 
students on April 17th and then again on 
April 24th for the purpose of clarifying the 
scope of services of Narconon of Georgia. 
(See addendumA) 

As of April 20th 2012, only Narconon staff 
members are permitted to drive Narconon 
vans. All other drivers have been taken 
off the insurance policy and our most 
recent policy verification reflects this 
change. It was faxed to the inspector on 
the evening of April 19th 2012. Discovery 
Course has reported that they have 
purchased two vans for their own 
activities. _ 

IX5) 
COMPLETE 

OATE 

State of 
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N 400 Continued From page 6 

where they were being housed. 

Interviews with clients on 4/10/2012 also 
revealed that 21 of 28 sample clients stated that 
they were in the facility's "residential program" 
and were staying at Discovery Course, 
-Two of the twenty eight sample clients were 
court ordered to go to a residential drug treatment 
program; 
- Three of the twenty eight sample clients had 
family intervention to send the client to the facility 
for residential drug treatment. 
• And only seven of twenty eight sample clients : 

were from the local area. The rest of the sampled 
clients were from other states (OH. CA , PA . 
MD., Etc ) \ 

interviews and review of client records revealed 
that 9 5 % of Narconon's clients were living at 
Discovery Course, Ltd. and 100% of Discovery 
Course, Ltd clients were Narconon's clients. 

An Internet search cn 4/9/2012 revealed that 
- "Intervention America National Resource on ' 
Recovery' listed Narconon of Georgia located in 
Norcross GA, and the primary services at 
Narconon of Georgia included: drug rehab, 
alcohol treatment, inpatient drug rehab, out 
patient substance abuse treatment, and 
residential treatment. 

-"Narconon-Watch.org" listed that Narconon 
Georgia located in Norcross, GA "has monitored 
recovery housing for people coming from out of 
the area to be able to participate in the program". 

N 400 

The Executive Director of Narconon of 
Georgia has since had a meeting with 
students on April 17th, 2012 and then 
again on April 24th,2012 for the purpose of 
clarifying the scope of services of 
Narconon of Georgia. Students were 
reminded that we are an out-patient facility 
and the decision as to where they lived 
during treatment is up to them and their 
families. They were also directed to 
further clarify any future questions with the 
Executive Director. This point is now also 
mentioned during the preliminary 
treatment planning process., (cont at 
Addendum B) 

No matter their geographic origin, all 
clients are attending Narconon out patient 
treatment and can stay where they like. 

: Intervention America is neither owned nor 
controlled by Narconon of Georgia, and we 
have never requested to be on this 
website. We first learned of our presence 

'•. on this directory through the findings of the 
inspector. We researched and discovered 
that its domain name appears to be owned 
by a proxy, which means we could find no 
information on the actual owners. (See 
addendum C) 

See Addendum C 

- "Intervention America National Resource on See Addendum C 
Recovery, Sober Living Directory" listed that 
Narconon of Georgia primary services included' 
sober living home, transitional living, halfway 

State of G A inspection Report 
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houses. SLE, and other recovery related 
services. 

Review of the profit and lost report for January 
though December 2012 report, for Narconon on 
4/10/2012, revealed that the first copy of the 
facility report given to the surveyoi at 12:00 p.m., 
and under program expense, revealed that the 
grocery expenses were $19,545.39 and under 
utilities cable expenses was $1012.75, There 
was no evidence of any televisions at the facility 
Later that day, the facility produced another profit 
and lost report at 3:00 p.m., for the same time 
period, that it did not include grocery expenses 
and cable services. The report now showed that 
the expense for student support was $19, 545 39 
(the same amount that was previously documents 
as being grocery expenses) and the cable 
expense was replaced with an Internet expense 
for S1012.73 (the same amount previously 
reported as a cable expense). 

An interview or 4/10/2012 at 3:00 p.m. with the 
facility's executive director, stated that the book 
keeper incorrectly labeled the expense report and 
was asked to "fix it" 

N 701 
S S = G 

290-4-2-07(2) Applications 

False or Misleading Information An application 
for a license must be truthfully and fully 
completed In the event that the department had 
reasor to believe that an application has not been ; 

completed truthfully, the department may require 
additional verification of the facts alleged. The 
department may refuse to issue a license where 
false statements have been made in connection 
with an application or any other documents 
required by the department 

N 400 

N 701 

L 
State o fGA Inspection Report 
STATE FORM 

What was given to the inspector was a 
profit and loss covering January 1st 
through April 10th, 21012. It had 
information that had been entered by our 
new book keeper, not fully familiar with the 
Narconon operation. We didn't have time 
for our CPA, Sam Bussey, to look at the 
report before giving it to the inspector. Mr. 
Bussey has since reviewed our quick book 
files and errors in the data entry have been 
corrected. 

Regarding the "cable" bill. The Quickbook 
notation for "cable" represents payments 
to Comcast, who is the internet service 
provider for Narconon and our 
webmaster's Comcast service, which 
allows remote access to Narconon's 
internal network. This was simply 
arbitrary terminology used in the 
Quickbooks software, as its categories are 
not fine tuned for all aspects of different 
operations. 
N701 

As noted, Narconon of Georgia has 
been operating as an out patient facility for 
nearly 10 years and continues to operate 
as an out patient facility. We are 
rigorously working to to correct any 
mis-perceptions or misunderstandings by 
the actions addressed above and by 
requesting that Discovery Course also 
continue to take action to eliminate any 
possibility of such confusions about our 
scope of services. Narconon services 
involve delivery of the Narconon program, 
from 10 am -6pm 5 days a week with 
branch operation until 3 PM seven days a 
week. 

1X5) 
C O M P L E T E 

D A T E 
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This Rule is not met as evidenced by 
Based on review of the facility documentation, 
client records, and interviews, it was determined 
that the facility was operating a residential Drug 
Abuses Treatment and Education Program, when 
the facility was license for Outpatient Drug 
Abuses Treatment and Education Program. 
Findirgs were. 

Cross Reference: N 312 and N 400 - Failure of 
the facility to operate the facility in accordance to 
application submitted for state licensure. 

N 701 

Since our first inspection on March 21st, 
Narconon staff have tirelessly worked to 
ensure that our scope of services are 
clearly communicated to our clients, their 
families and the public. 

StaTe of GA inspection Report 
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Addendum A 

Students were reminded that we are an out-patient facility and the decision as to where 
they lived during treatment is up to them and their families. They were also directed to further 
clarify any questions with appropriate staff members, including the Executive Director. This 
point is now also mentioned during the preliminary treatment planning process. 



Addendum B 

We have had executives listen to calls by intake registrars without their knowledge, to 
verify that they are clearly representing Narconon as an out-patient facility and have confirmed 
that they are doing so. 

Since the inspection, regarding students being "court ordered" to Narconon, there has 
been extensive internal research on this point A large majority of the students who have legal 
situations were interviewed. We contacted several client attorneys, probation officers and 
family members to determine the exact nature of each client's legal status. It was discovered 
that many clients were confused about what had been determined by the courts and a few family 
members were as well. For example, many clients were offered the opportunity of treatment but 
were not ordered. More often than not, the cases have not even gone to trial, but rather the 
attorneys have asked for continuances so the client can receive treatment. This is perceived by 
the client as an "order" to go to treatment. We will continue this process until all students' 
legal situations are clearly understood by Narconon, their family and the student themselves. 
Where it is discovered that a student has in fact been court ordered to treatment, we will ensure 
that the Court and Probation clearly understand the Narconon outpatient scope of service. Where 
Narconon cannot fulfill the need or requirements of a court order, the client will be told that they 
are in non-compliance. We will work to help get them in another program, or get the Court to 
agree to allow them to continue to attend the Narconon out-patient program. Additionally, by 
May 10, 2012 Narconon will have this implemented as official policy. The intake registrars 
have already been informed that any Court paper work must accompany new admissions, so we 
know immediately if there is any issue on the type of program the student is required to do. 

When Narconon intake registrars describe our program to families before the families 
embark on an intervention, they describe the Narconon program as out-patient, just as they do 
with every family. I f the family does not clearly communicate this to the addict during the 
intervention, the addict learns about the scope of Narconon services at the time of intake and 
prior to receiving services. 

Regarding the percentages reported, concerning where clients have chosen to reside, each 
of these clients has signed and initialed a statement acknowledging that they were aware that 
housing was not a part of Narconon of Georgia's out-patient and educational program. The 
Discovery Course website has its own domain name and they have removed all links to the 
Narconon website. They have since placed an ad in Craig's list, opening the door to other 
potential qualified clients. We cannot control Discovery Course's advertising. However, we 
have made them aware of these findings and they have decided to list their services in reputable 
sober living directories. 



Addendum C 

We called the number listed on the Intervention America website to ask them to remove 
our name from their site. No one answered or returned the several phone calls we made. 
Additionally we emailed them to ask them to remove our information from their website and we 
have not received a response. We discovered that the link to Narconon of Georgia displayed a 
phone number that is not ours. Furthermore, there is no link to our website. 

In regards to Narconon-Watch.org, we never requested that our information be placed 
on the Narconon-Watch.org website. Any information listed on this website is not sanctioned 
by Narconon. Neither of these websites direct traffic to Narconon of Georgia and the content is 
totally out of our control. We are however willing to clarify or change any of our own 
promotional information as necessary to clearly promote the out-patient scope of services. 

Narconon of Georgia does not control or own Intervention America, National 
Resource on Recovery Sober Living Directory. We have never requested to be on this 
website. Our calls and emails to this site, requesting to be removed have not been answered. 
We were not familiar with this website until the inspection. 



GE O R G I A D E P A R T M E N T 
O F COMMUNITY H E A L T H 

David A. Cook, Commissioner Nathan Deal, Governor 

2 Peachtree Street, NW | Atlanta, GA 30303-3159 | 404-656-4507 | www.dch.georgla.gov 

May 2, 2012 

Ms. Mary Rieser, Administrator 
Narconon Of Georgia 
5688 Peachtree Parkway #b1 
Norcross, GA 30092 

Dear Ms. Rieser: 

-—Thank-you-for-submitting your Plan of -Correction outliRin^he-measufes-yeti will-be--- -
implementing to ensure that deficiencies noted during the State Licensure inspection are 
corrected. 

The plan is acceptable and will become a part of the record and files of your facility. As the 
agency with the responsibility for recommending licensure, we insist that this Plan of 
Correction be carried out. A follow-up inspection to determine compliance may be 
conducted. 

If we can be of assistance during this time, please call our office at 404-657-5411. 

Deborah Ferguson, MSN7RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 

DF:mab 

Health Information Technology | Healthcare Facility Regulation ] Medicaid | State Health Benefit Plan 
Equal Opportunity Employer 

Sincerely, 



T H E SANDERS L A W F I R M , P .C . 

3525 Piedmont Road 
7 Piedmont Center. Suite 300 
Atlanta, Georsia 30305 

(404)364-1819 
(866)871-2238 Fax 

rsanders@southernhealthlawyers.com 

April 13.2012 

Deborah Ferguson. MSN. RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 
2 Peachtree Street. NW 
Atlanta, GA 30303 
Office: (404)657-5411 

RE: Complaint # GA00109510 

Dear Ms. Ferguson. 

Our firm represents Narconon of Georgia (••Narconon") in this matter. Narconon plans to 
cooperate with the Department o f Community Health to clarify the operations at its Outpatient 
Drug Abuse Treatment and Education Program. Please see the enclosed CMS Form 2567 with 
Narconon's responses to the surveyor's investigation report conducted on March 21, 2012 and 
received by Narconon on Apri l 2, 2012. 

Narconon is taking all reasonable measures to ensure any perceived deficiencies by the 
Department of Community Health are addressed by the Apri l 20. 2012 completion date. 

Please do not hesitate to contact us at this office i f you need anything further. 

Sincerely. 

T H E SANDERS LAW F I R M , P .C. 

cc: Mary Rieser 
Enclosure: CMS Form 2567 

SURVEY & CERTIFICATION 

APR 1 3 Z01Z 



GEORGIA DEPARTMENT 
OF COMMUNITY H E A L T H 

David A. Cook, Commissioner Nathan Deal, Governor 

2 Peachtree Street, NW, Ste. 31.447 
Atlanta, GA 30303-3159 
www.dch.georgia.gov 

March 29, 2012 

Ms. Mary Rieser, Administrator 
Narconon of Georgia 
5688 Peachtree Parkway #B 1 
Norcross, GA 30092 

RE: Complaint #: GA00109510 

Dear Ms. Rieser: 

Enclosed is CMS form 2567 which contains deficiencies noted during a complaint 
investigation conducted on March 21, 2012, by a surveyor from this office. The report 
contains one or more violations which must be corrected. 

Your plan to correct these violations should be entered in the right-hand column entitled 
"Providers Plan of Correction" with a projected completion date entered in the column 
entitled "Completion Date." The completion date should not exceed 30 days from the exit 
date of the survey. After you have completed the form, SIGN AND DATE it in the space 
provided at the bottom of the first page and return it to this office no later than 10 business 
days from the receipt of this letter. Feel free to make a copy of this report for your files. 

Thank you for the courtesy extended to our representative during the visit. If I can be of 
further assistance, please contact my office at (404) 657-5411. 

Deborah Ferguson, MSN, RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 

DF:mab 

Enclosures 

Sincerely, 

Equal Opportunity Employer 



PRINTED: 03/29/2012 
FORM APPROVED 

State of GA, Healthcare Facility Regulation Division 
STATEMENT OF DEFICIENCIES 
AND PLAN OF CORRECTION 

(XI) PROVIDERfSUPPLIER/CLIA 
IDENTIFICATION NUMBER 

044-493-D 

(X2) MULTIPLE CONSTRUCTION 

A, BUILDING 

B WING 

(X3! DATE SURVEY 
COMPLETED 

c 
03/21/2012 

NAME OF PROVIDER OR SUPPLIER 

NARCONON OF GEORGIA 

STREET ADDRESS, CITY, STATE, ZIP CODE 

5688 PEACHTREE PARKWAY #B1 
NORCROSS, GA 30092 

(X4) ID 
PREFIX 

TAG 

SUMMARY STATEMENT OF DEFICIENCIES 
(EACH DEFICIENCY MUST BE PRECEDED BY FULL 

REGULATORY OR LSC IDENTIFYING INFORMATION; 

ID PROVIDER'S PLAN OF CORRECTION 
PREFIX (EACH CORRECTIVE ACTION SHOULD BE 

TAG CROSS-REFERENCED TO THE APPROPRIATE 
DEFICIENCY) 

<X5) 
COMPLETE 

N 000 Initial Comments 

At the time of the complaint investigation 
{GA00109510), Narconon of Georgia was not in 
compliance with Chapter 290-4-2, Rules and 
Regulations for Drug Abuse Treatment and 
Education Programs, and the following 
deficiencies were cited, 

N 312 290-4-2-.03(m) Definitions 
SS=D 

In these rules, unless the context otherwise 
requires, the words and phrases set forth herein 
shall mean the following: ... 
(m) "License" means the official permit issued by 
the department which authorizes the holder to 

: operate a drug abuse treatment and education 
j program for the term provided therein. ... 

This Rule is not met as evidenced by: 
Based on review of facility documentation client 
record review and interviews, it was determined 
that the facility was operating a residential Drug 
Abuses Treatment and Education Program, when 
the facility was license for Outpatient Drug 
Abuses Treatment and Education Program. The 
findings were: 

1 An interview on 3/21/2012 at 10:00 a.m. with the 
receptionist who just started two to three months 
ago, stated that the facility did have a housing for 
the clients. 

Review of facility policies and procedures on 
3/21/2012, revealed that the facility was an 
outpatient drug rehabilitation and education 
facility. 

Review of the facility financial policy and 
agreement form on 3/21/2012 , under housing, 
revealed that the facility would provide a list oil—, j 

N 000 

N312 

The receptionist interviewed by the inspector 
was fairly new with Narconon of Georgia. She is not 

, the person responsible for addressing questions by 
| students and their families in regards to living 
i arrangement options. Upon questioning the 
receptionist regarding this matter, she stated that 

' when speaking to the inspector she understood that 
many Narconon clients lived in apartments and 
those apartments were referred to in the discussion. 

• However, when the inspector asked to see the 
apartments, she reports telling him that he would 
have to ask the owner of that company. She also 
reports that she told the inspector that the 

j apartments were down the road even though she 
; had never been there. The employee has now been 
i educated on the full correct information to ensure 
: that she is able to accurately communicate this 

i information to anyone. 

' At the time of inspection, we provided the 
. inspector with a pamphlet describing the living 
j arrangement options for our clients. As the inspector 
i notes, we have suggestions of three separately 
i named places to stay in the pamphlet. Clients are 
I informed they can stay anywhere they want during 

treatment, but that we recommend staying in a 
supportive environment near the center. Since the 
time of inspection, we have created an additional 

: document for families and the client to sign at the 
\e of intake. The purpose of this form is to ensure 
• without question, that families and clients understand 

that Narconon is an out-patient facility and that is up 
to the client and their family to choose where Ihey 
would like to stay during treatment, The form will be 
put into use by April 16th to ensure that the intake 

I registrars have been fully trained on this form and its 

I purpose. 
i The family requested that Narconon's intake 
; registrar pass on this initial check to Discovery 
j Course because they had to leave. The intake 
: registrar made a copy of the check documenting that 
] he received it. The check was made out to 

; Discovery Course. 
State of GA inspection Report 
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I preferred providers. 

Review of Narconon of Georgia housing 
arrangements revealed thai the facility does not 
provide housing to its clients, however, the 
facility recommends that students stay in a 
supportive environment near the center. The 
facility list three places, the Discovery Course, 
Garden Plaza Hotel, and the Hyatt Place Hotel. 
The list did not include One Sovereign Place, 
which the facility allegedly was illegally operating 
as an off-site housing program. 

Review of client records on 3/21/2012, revealed 
that all the clients signed and initial that they were 
aware that the housing was not part of the facility 
outpatient drug rehabilitation and education 
facility. One client did have a copy of a check in 
the facility record that had the residential facility 
name on it. 

Review of the facility web site on 3/16/2012, 
stated that Project Discover (residential) at 
Narconon represents an innovative's successful 
approach to drug rehabilitation. This connection 
seems to connect the two facility as one facility. 

Review of the residential facility documentation 
on 3/21/2012 revealed that the credit card 
authorization forms states that when the client 
leaves Narconon Program, Discovery Course, Ltd 
will cease charging the client's credit card. Also, 
a review of the employee list revealed that the 
employees who work at the residential program 
do not work at the drug treatment program. 

Interviews with clients on 3/21/2012, revealed that 
eight of eight sample clients stated that they were 
in the facility's "residential program". When 
asked who they paid to stay in the residential 

Slate of GA Inspection Report 
STATE FORM 

N 312 The website did not state anywhere that 
Narconon was a residential program, but we want to 
ensure that there are no confusions between "Project 
Discover" and "Discovery Course". The inspector 
mistakenly assumed that Project Discover and 
Discovery Course are connected in some way. 
Project Discover was a collaborative project with 
several entities intended to help clients learn how to 
get GEDS, build resumes' etc. Project Discover was 
intended to add another service for Narconon clients. 
Discovery Course, on the other hand, is a housing 
option for Narconon clients. We realize the name 
Project Discover" could cause confusion regarding 

an affiliation with "Discovery Course", so we changed 

the website on March 21st. 
The credit card documentation was written by 

Discovery Course and was never seen, nor approved 
by Narconon staff. The Director of Narconon has 
written a letter to Discovery Course requesting that 
they remove mention of Narconon in their 
documentation so as to avoid any confusion. 
Discovery Course has agreed to remove Narconon's 

name from this document. 
We have discussed this finding with Discovery 

Course and both Narconon and Discovery Course 
are taking measures to ensure that students are fully 
aware that they are separate companies and have 
distinct functions. Discovery Course informed us on 
March 23, 2012, they had a meeting with its 
residents clarifying their scope of services (which are 
not drug treatment) and that they are one option for 
supportive housing for Narconon clients. Discovery 
Course informed us that its clients signed paper work 
that was read and explained at that meeting. These 
forms included rules and protocol. As noted, 
Narconon is implementing an additional form, to 
ensure clarification. On April 5th, Narconon staff 
members attended a meeting where they were 
thoroughly briefed on how to clearly communicate to 
students and their families that Narconon of Georgia 
is an out patient facility and that all the residential 

options are operated by separate entities. n 
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; program, they stated that the family paid the bill 
i so they were not sure. The interviews also stated 
; that the Discovery Course uses the Narconon 

Program vans to transport the clients back and 
i forth from the residential program to the day 
; program and other community activities. The 

clients also stated that Narconon told them that 
they would be going to Discovery Course, and 
they felt that they did not have any choice in 

\e they were being housed. 

Interviews with the director's of both facilities on 
. 3/21/2012 at 3:00 p.m., revealed that 95% of the 
I clients who go to Narconon stays at the Discovery 
j Course, and Discovery Course does not have any 

clients from any other facility. It also revealed 
; that the two facilities share their vans to transport 

the clients around. 

: Review of legal documentation regarding the 
i facility revealed that the facility had a history of 
I operating a Residential Drug Abuse Treatment 
: and Education Program, when the facility was 
: license for an Outpatient Drug Abuse Treatment 
: and Education Program. 

N 400 290-4-2-.04 Governing Body 
SS=D 

'i Each licensed program shall have a clearly 
identified governing body. The chairperson or 
chief executive officer of the governing body shall 
complete a statement of responsibility on behalf 

| of the governing body acknowledging the 
] governing body's responsibility for the operation 
! of the program in accordance with these rules in 
• connection with any application for a license on a 
j form provided by the department. If a program is 
j individually owned, then the owner(s) will 

complete the statement of responsibility. 

N 312 

N 400 

Since this report of misconception was brought to 
our attention, Narconon purchased an Evolis 
identification system. We have created official 
employee identification badges, which all Narconon 
staff are required to wear. Each staff member has 

been provided a Narconon picture ID. 
See previous comments regarding new forms for 

families regarding housing. Payments for living 
arrangements are separate from Narconon 
payments. It has been our experience that families, 
who are usually the paying party, have a strong 
influence on where they want their family member to 

stay, and many decide on Discovery Course. 
Narconcon provides transportation services for its 

clients. One of those services includes offering 
transportation to clients to and from where they are 
residing. Every driver, who is transporting Narconon 
students to and from their choice of residence, is fully 
licensed and covered under Narconon's vehicle 
insurance policy with Progressive Insurance 
Company. To alleviate any confusion and/or 
misperceptions about transportation, Narconon has 
confirmed that Discovery Course will provide 
separate transportation services in its own vehicles 
to its clients who wish to be transported to activities 
outside of the Narconon outpatient drug treatment 

program, (i. e. grocery shopping, etc.) in 2 weeks. 
About 10 years ago, Narconon of Georgia applied 

for a residential license in Colloden Georgia and it 
was ultimately denied, citing deficient facilities. 
Narconon of Georgia has never applied for a 

residential facility license since that time. 

N400 
The receptionist interviewed by the inspector was 

fairly new with Narconon of Georgia. She is not the 
person responsible for addressing questions by 
students and their families in regards to housing 
options. Upon questioning the receptionist 
regarding this matter, she stated that when speaking 
to the inspector she understood that many Narconon 
clients lived in apartments and those apartments 

State of GA Inspection Report 
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This Rule is not met as evidenced by: 
Based on review of facility documentation, 
policies and procedures, facility's application and 

i client interviews, it was determined that the facility 
' was operating a residential Drug Abuses 
' Treatment and Education Program, when the 
; facility was license for Outpatient Drug Abuse 

Treatment and Education Program. Findings 
were: 

An interview on 3/21/2012 at 10:00 a.m. with the 
receptionist who just started two to three months 
ago, stated that the facility did have a housing for 
the clients. 

, Review of facility policies and procedures on 
3/21/2012, revealed that the facility was an 

I outpatient drug rehabilitation and education 
facility. 

Review of the facility financial policy and 
agreement form on 3/21/2012 , under housing, 
revealed that the facility would provide a list of 
preferred providers. 

Review of Narconon of Georgia housing 
, arrangements revealed that the facility does not 
I provide housing to its clients, however, the 

facility recommends that students stay in a 
, supportive environment near the center. The 
' facility list three places, the Discovery Course, 
, Garden Plaza Hotel, and the Hyatt Place Hotel. 
The list did not include One Sovereign Place, 
which the facility allegedly was illegally operating 
as an off-site housing program. 

Review of client records on 3/21/2012, revealed 
that all the clients signed and initial that they were 

i aware that the housing was not part of the facility 
i outpatient drug rehabilitation and education 

N 400 were referred to in the discussion. However, when 
the inspector asked to see the apartments, she 
reports telling him that he would have to ask the 
owner of that company. She also reports that she 
told the inspector that the apartments were down the 
road even though she had never been there. The 
employee has now been educated on the full correct 
information to ensure that she is able to accurately 

communicate this information to anyone. 

At the time of inspection, we provided the 
inspector with a pamphlet describing the living 
arrangement options for our clients. As the inspector 
notes, we have suggestions of three separately 
named places to stay in the pamphlet. Clients are 
informed they can stay anywhere they want during 
treatment, but that we recommend staying in a 
supportive environment near the center. Since the 
time of inspection, we have created an additional 
document for families and the client to sign at the 
time of intake. The purpose of this form is to ensure 
without question, that families and clients understand 
that Narconon is an out-patient facility and that is up 
to the client and their family to choose where they 
would like to stay during treatment. The form will be 
put into use by April 16th to ensure that the intake 
registrars have been fully trained on this form and its 

purpose. 
The family requested that Narconon's intake 

registrar pass on this initial check to Discovery 
Course because they had to leave. The intake 
registrar made a copy of the check documenting that 
he received it. The check was made out to 

Discovery Course. 
The website did not state anywhere that 

Narconon was a residential program, but we want to 
ensure that there are no confusions between "Project 
Discover" and "Discovery Course". The inspector 
mistakenly assumed that Project Discover and 
Discovery Course are connected in some way. 
Project Discover was a collaborative project with 
several entities intended to help clients learn how to 
get GEDS, build resumes' etc. Project Discover was 
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facility. One client did have a copy of a check in 
the facility record that had the residential facility 

' name on it. 

( Review of the facility web site on 3/16/2012, 
stated that Project Discover (residential) at 
Narconon represents an innovative's successful 
approach to drug rehabilitation. This connection 

| seems to connect the two facility as one facility. 

Review of the residential facility documentation 
on 3/21/2012 revealed that the credit card 
authorization forms states that when the client 
leaves Narconon Program, Discovery Course, Ltd 

! will cease charging the client's credit card. Also, 
: a review of the employee list revealed that the 
employees who work at the residential program 

i do not work at the drug treatment program. 

Interviews with clients on 3/21/2012, revealed that 
eight of eight sample clients stated that they were 
in the facility's "residential program". When 
asked who they paid to stay in the residential 
program, they stated that the family paid the bill 
so they were not sure. The interviews also stated 
that the Discovery Course uses the Narconon 
Program vans to transport the clients back and 
forth from the residential program to the day 
program and other community activities. The 
clients also stated that Narconon told them that 
they would be going to Discovery Course, and 
they felt that they did not have any choice in 
where they were being housed. 

Interviews with the director's of both facilities on 
3/21/2012 at 3:00 p.m., revealed that 95% of the 
clients who go to Narconon stays at the Discovery 
Course, and Discovery Course does not have any 
clients from any other facility. It also revealed 
that the two facilities share their vans to transport 

N 4 0 0 intended to add another sen/ice for Narconon clients. 
Discovery Course, on the other hand, is a housing 
option for Narconon clients. We realize the name 
Project Discover" could cause confusion regarding 

an affiliation with "Discovery Course", so we changed 

the website on March 21st. 
The credit card documentation was written by 

Discovery Course and was never seen, nor approved 
by Narconon staff. The Director of Narconon has 
written a letter to Discovery Course requesting that 
they remove mention of Narconon in their 
documentation so as to avoid any confusion. 
Discovery Course has agreed to remove Narconon's 

name from this document. 
We have discussed this finding with Discovery 

Course and both Narconon and Discovery Course 
are taking measures to ensure that students are fully 
aware that they are separate companies and have 
distinct functions. Discovery Course informed us on 
March 23, 2012, they had a meeting with its 
residents clarifying their scope of services (which are 
not drug treatment) and that they are one option for 
supportive housing for Narconon clients. Discovery 
Course informed us that its clients signed paper work 
that was read and explained at that meeting. These 
forms included rules and protocol. As noted, 
Narconon is implementing an additional form, to 
ensure clarification. On April 5th, Narconon staff 
members attended a meeting where they were 
thoroughly briefed on how to clearly communicate to 
students and their families that Narconon of Georgia 
is an out patient facility and that all the residential 

options are operated by separate entities. 
Since this report of misconception was brought to 

our attention, Narconon purchased an Evolis 
identification system. We have created official 
employee identification badges, which all Narconon 
staff are required to wear. Each staff member has 

been provided a Narconon picture ID. 
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the clients around. 

Review of legal documentation regarding the 
facility revealed that the facility had a history of 
operating a Residential Drug Abuse Treatment 

: and Education Program, when the facility was 
'•• license for an Outpatient Drug Abuse Treatment 
and Education Program. 

N 701 
SS=D 

290-4-2-07(2) Applications 

False or Misleading Information. An application 
for a license must be truthfully and fully 
completed. In the event that the department had 
reason to believe that an application has not been 
completed truthfully, the department may require 
additional verification of the facts alleged. The 
department may refuse to issue a license where 
false statements have been made in connection 
with an application or any other documents 
required by the department. 

This Rule is not met as evidenced by: 
Based on review of the facility documentation, 
client records, and interviews, it was determined 
that the facility was operating a residential Drug 

i Abuses Treatment and Education Program, when 
the facility was license for Outpatient Drug 
Abuses Treatment and Education Program. 
Findings were. 

Cross Reference: N 312 and N 400 - Failure of 
the facility to operate their facility in accordance to 
application submitted for state licensure. 

N 400 

N 701 

See previous comments regarding new forms for 
families regarding housing. Payments for living 
arrangements are separate from Narconon 
payments. It has been our experience that families, 
who are usually the paying party, have a strong 
influence on~wTiere they want their family member to 

stay, and many decide on Discovery Course. 
Narconon provides van services for its clients. 

One of those services was taking clients to and from 
their housing choice. Every driver of the Narconon 
vans are currently insured through Progressive 
insurance. Discovery Course has since agreed to 
have their own vans in two weeks to ensure clear 

delineation of company duties. 
About 10 years ago, Narconon of Georgia applied 

for a residential license in Colloden Georgia and it 
was ultimately denied, citing deficient facilities. 
Narconon of Georgia has never applied for a 

residential facility license since that time. 

N 701 
As noted above, Narconon of Georgia has been 

run as an out patient facility for nearly 10 years and 
continues to operate as an out patient facility. We 
were surprised to learn in the inspector's report of 
confusions about this, and we are rigorously working 
to to correct any mis-perceptions or 
misunderstandings by the actions addressed above 
and by requesting that Discovery Course also take 
actions to eliminate any possibility of such 
confusions, about our scope of services. Narconon 
services involve delivery of the Narconon program, 

from 10 am -6pm with branch operation from 10 -3. 
Narconon of Georgia continues to operate as an 

out-patient facility and is rigorously working to correct 
any misconceptions of misunderstandings about our 
scope of services. Narconon services involve 
delivery of the Narconon program, from 10 am -6pm. 

State of GA Inspection Report 
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April 19,2012 

Ms. Mary Rieser, Administrator 
Narconon Of Georgia 
5688 Peachtree Parkway #B1 • 
Norcross. GA 30092 

Dear Ms, Rieser: 

Thank you for submitting your Plan of Correction outlining the measures you will be 
implementing to ensure that deficiencies noted during the state licensure inspection are 
corrected. 

The plan is acceptable and will become a part of the record and files of your facility. As the 
agency with the responsibility for granting licensure, we insist that this Plan of Correction be 
carried out. A follow-up inspection to determine compliance will be conducted. 

If we can be of assistance during this time, please call our office at 404-657-5411. 

Deborah Ferguson, MSN, RN 
Director 
Specialized Healthcare Section 
Healthcare Facility Regulation Division 
Department of Community Health 

DF:mab 

Health Information Technology | Healthcare Facility Regulation | Medicaid | Stale Health Bfinefll Plan 
Equal Opportunily Employer 



IN THE STATE COURT OF DEKALB COUNTY 
STATE OF GEORGIA 

PATRICK C. DESMOND, MARY C. 
DESMOND, Individually, and MARY C. 
DESMOND, as Administratrix of the Estate 
of PATRICK W. DESMOND 

Plaintiffs, 

v. Civil Action File No: 10A28641-2 

NARCONON OF GEORGIA, INC., 
NARCONON INTERNATIONAL, 
DELGADO DEVELOPMENT, INC., 
SOVEREIGN PLACE, LLC, SOVEREIGN 
PLACE APARTMENT MANAGEMENT, 
INC., LISA CAROLINA ROBBINS, M.D., 
and THE ROBBINS GROUP, INC. 

Defendants. 

5.2 C E R T I F I C A T E OF S E R V I C E 

I HEREBY CERTIFY that I am counsel for Defendant Narconon of Georgia, Inc. and 
that I have this day served a true and correct copy of the foregoing Defendant Narconon of 
Georgia, Inc. 's Brief in Opposition to Plaintiffs' Motion for Sanctions upon counsel for all 
parties by United States Mail, addressed as follows: 

Rebecca Franklin, Esquire 
Franklin Law, LLC. 
400 Colony Square 
1201 Peachtree Street, NE, Suite 900 
Atlanta, GA 30361 

Sean L. Hynes, Esquire 
Downey & Cleveland, LLP 
288 Washington Avenue 
Marietta, GA 30060 

Robert G. Tanner, Esquire 
Jeffrey N. Amason, Esquire 
Scott Kerew, Esquire 
Weinberg Wheeler Hudgins Gunn & Dial, 
LLC 
3344 Peachtree Rd., Suite 2400 
Atlanta, GA 30326 

Stephen G. Lowry, Esquire 
Jeffrey R. Harris, Esquire 
Jed D. Manton, Esquire 
Harris Perm Lowry DelCampo, LLP 
400 Colony Square 
1201 Peachtree Street, NE, Suite 900 
Atlanta, GA 30361 



Barbara A. Marschalk 
Georgia Bar No. 324498 

D R E W , E C K L & FARNHAM, L L P 
880 West Peachtree Street (30309) 
P.O. Box 7600 
Atlanta, Georgia 30357-0600 
T: (404) 885-1400 
F: (404) 876-0992 
E: smiller@deflaw.com 

bmarschalkf@deflaw.com 
Attorneys for Defendant 
Narconon of Georgia, Inc. 




