
IN THE STATE COURT OF DEKALB COUNTY 
STATE OF GEORGIA 

PATRICK C. DESMOND and MARY 
C. DESMOND, INDIVIDUALLY and 
MARY C. DESMOND, as 
Administratrix of the Estate of 
PATRICK W. DESMOND, 

Plaintiffs, 

v. 

NARCONON OF GEORGIA, INC., 
DELGADO DEVELOPMENT, INC., 
SOVEREIGN PLACE, LLC, 
SOVEREIGN PLACE APARTMENT 
MANAGEMENT, INC., LISA 
CAROLINA ROBBINS, M.D., THE 
ROBBINS GROUP, INC., and 
NARCONON INTERNATIONAL, 

Defendants. 

B R I E F IN SUPPORT OF DEFENDANTS LISA CAROLINA ROBBINS, M.D. 

AND T H E ROBBINS GROUP, INC.'S MOTION TO DISMISS R I C O CLAIMS 

COME NOW Defendants LISA CAROLINA ROBBINS, M.D. and THE ROBBINS 

GROUP, INC., and, file this Brief in Support of Motion to Dismiss RICO Claim showing the 

Court as follows: 

INTRODUCTION 

Before the Court is Defendants' Motion to Dismiss pursuant to O.C.G.A. § 9-11-12(b)(6) 

and 9-11-9(b) with particular reference to RICO matters. It is well settled that a motion to 

dismiss is available as a procedural challenge to a RICO case without being proceeded by a 

motion for more definite statement. Scouten v. Amerisave Mortg. Corp., 284 Ga. App. 242, 643 
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S.E.2d 759 (2007) revised on other grounds in 283, Ga. 72, 656 S.E.2d 820 (2008); Nicholson v. 

Windham, 257 Ga. App. 429, 554 S.E.2d 466 (2002). 

The foregoing is particularly true in the context of the within matter. This case was filed 

in 2010. There has been extensive interrogation of the parties and witnesses, including experts, 

comprising thousands of pages of depositions. Hundreds of documents have been exchanged. 

The Defendant Dr. Robbins was deposed at length. Plaintiffs' counsel has advised the Court that 

they have been considering a RICO claim for some time. Almost a year and one-half into that 

process, Plaintiffs have now filed a 35 page 177 paragraph Amended Complaint. With that 

amount of preparation, Plaintiffs should be expected to meet fully their pleading requirements 

without further delay or discovery - i f they can be met at all. 

Because of the substantial overlap between Federal and Georgia Rules of Civil 

Procedure, and the mutual reliance between Federal and State RICO courts dealing with matters 

for authority, defendant will cite both Georgia and Federal cases. On the reliance by Georgia 

courts upon both sources on RICO matters, see, e.g., Maddox v. Southern Eng'g Co., 231 Ga. 

App. 802, 500 S.E.2d 591 (1998). 

For purposes of this Motion, Defendants do not address whether there was a "pattern" of 

"racketeering activity" herein, or whether Defendants had "control" of an "enterprise". 

Defendants deny that any pre-conditions exist to support a Georgia civil RICO action. However, 

for the purpose of this Motion, Defendants simply show that there are no viable predicate acts 

asserted in the Amended Complaint as to them and therefore Counts VIII , IX and X must be 

dismissed for failure to state a claim. 

Defendants show that each Count of RICO fails to set forth a claim upon which relief can 

be granted as to these Defendants for the following reasons: 
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PLEADING REQUIREMENTS 

The allegations of paragraphs VI I I , IX and X are based in fraud. O.C.G.A. § 16-10-20 

penalizes the use of false writing or making of "false, fictitious or fraudulent statements". A 

claim under Count IX for mail fraud raises the issue of fraud by definition. Similarly O.C.G.A. 

§ 16-8-3, theft by deception, necessarily involves "the creation of an impression of an existing or 

past fact which is false and which the accused knows or believes to be false". "Theft by 

deception requires that a person committing the crime does 'know or believe' that the created 

impression (which itself must have been intentionally created or confirmed") is false. . . . there 

must be knowledge or at least belief that the impression is false. Without that there can be no 

intent to deceive." Avery v. Chrysler Motors Corp., 214 Ga. App. 602, 604, 448 S.E.2d 737, 739 

(1994). 

Pursuant to O.C.G.A. §9-11-9(b) claims for fraud must be pled with particularity. 

Diversified Holding Corp. v. Clayton McLendon, Inc., 120 Ga. App. 455, 170 S.E.2d 863 (1969). 

It is basic Georgia law that general allegations of fraud amount to nothing. Candler v. Clover 

Realty Co., 125 Ga. App. 278, 187 S.E.2d 318 (1972). Allegations of fraud are required to 

include "such matters as the time, place and content of the alleged misrepresentations as well as 

who made the alleged misrepresentations to whom". National Egg Co. v. Bank Leumi-Le-Israel 

B.M., 504 F.Supp. 305, 308 (N.D. Ga. 1980). Cases claiming fraud without sufficient 

particularity are subject to dismissal on motion. Leroy v. Atlanta Protection Assocs. Inc., 255 

Ga. App. 849, 567 S.E.2d 93 (2002). 

This rigorous pleading requirement as to fraud allegations arises from the important 

recognition that i f the plaintiffs do not plead with particularity but, rather, are simply able to 

make generalized and unfounded allegations, potential defendants will suffer harm "that comes 
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to their reputations when they are charged with the commission of acts involving moral 

turpitude". Currie v. Cayman Resources Corp., 595 F.Supp. 1364, 1371 (N.D. Ga. 1984) 

(quoting Gross v. Diversified Mortg. Investors, 431 F.Supp. 1080, 1087 (S.D. N.Y. 1977). 

Defendants should be protected against spurious charges of fraudulent behavior. Shared 

Network Tech, Inc. v. Taylor, 669 F.Supp. 422 (N.D. Ga. 1987). The justification for this 

rigorous pleading requirement was well set out in the case of Siegel v. Gordon, 467 F2d 602 (2 n d 

Cir. 1972). 

Rule 9(b)'s specificity requirement stems not only from the desire 
to minimize the number of strike suits but also more particularly 
from the desire to protect defendants from the harm that comes to 
their reputations or to their good wil l when they are charged with 
serious wrongdoing. It is a serious matter to charge a person with 
fraud and hence no one is permitted to do so unless he is in a 
position and is willing to put himself on record as to what the 
alleged fraud consists of specifically. (Id at 607). 

The need for detailed allegations applies with particular force to cases alleging violation 

of RICO statutes. See Brooks v. Blue Cross and Blue Shield of Florida, Inc., 116 F.3d 1364, 

1380 (11 t h Cir. 1997), wherein it was held that plaintiffs allegations must include the precise 

statements, documents or misrepresentations made, the time, place and person responsible for the 

statements, as well as the means by which statements misled the plaintiff. The Eleventh Circuit 

quoted the Seventh Circuit with approval as follows: 

"Because fair notice is 'perhaps the most basic consideration' 
underlying Rule 9(b), Wright & Miller, supra § 1298, at 648, the 
plaintiff who pleads fraud must "reasonably notify the defendants 
of their purported [**59] role in the scheme." Midwest Grinding 
[Co. v. Spitz], 976 F.2d (1016,1020 (7 t h Cir. 1992) ] . Therefore, in 
a case involving multiple defendants..."the complaint should 
inform each defendant of the nature of his alleged participation in 
the fraud." DiVittorio [v. Equidyne Extractive Indus. Inc., 822 
F.2d 1242, 1247 (2d Cir. 1987) ] ; see also Mills v. Polar 
Molecular Corp., 12 F.3d 1170, 1175 (2d Cir. 1993) "("Rule 9(b) 
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is not satisfied where the complaint vaguely attributes the alleged 
fraudulent statements to "defendants."'); Balabanos v. North Am. 
Inv. Group, Ltd., 708 F.Supp. 1488, 1493 (N.D.I11. 1988) (stating 
that in cases involving multiple defendants ''the complaint should 
inform each defendant of the specific fraudulent acts that 
constitute the basis of the action against the particular 
defendant."). 
(Id. italics added). 

The Eleventh Circuit concluded that the allegation before it (relating to mail or wire fraud 

as a RICO predicate) provided . . ."no basis in fact upon which the Court could conclude that any 

specific act of any specific Defendant is indictable for mail or wire fraud" (Id. at 1381, italics 

added) and held that the amended complaint would be subject to dismissal for failure to plead 

fraud as to each of the defendants with the requisite specificity. 

COUNT VII I 

RICO CLAIM FOR FALSE STATEMENT TO GOVERNMENT AGENCY 

A violation of O.C.G.A. § 16-10-20 can support a claim for Georgia RICO. However, 

there are definite requirements as to what is necessary to state such a claim as a matter of law. 

The Georgia Court of Appeals held in Nicholson v. Windham, supra as follows: 

As a mandatory condition to asserting the RICO claims, Nicholson 
must show a direct nexus between at least one of the predicate acts 
listed under the RICO Act and the injury she purportedly 
sustained. Maddox v. Southern Engineering Co., 231 Ga. App. 
802, 805 (1) (500 SE2d 591) (1998). Specifically, a private 
plaintiff under the RICO Act must "show that the injury suffered 
flowed directly from the predicate offense." Gentry v. Volkswagen 
of America, 238 Ga. App. 785, 791 (4) (521 SE2d 13) (1999). In 
other words, Nicholson must show that her injury was caused "by 
reason o f a violation of one of the specific crimes listed in 
O.C.G.A. § 16-14-3(9)(A). Maddox v. Southern Engineering Co., 
231 Ga. App. 802, 805 (1) (500 SE2d 591) (1998) (Italics added) 

Nicholson 257 Ga. App. at 430. Failure to meet these pleading requirements justifies 

dismissal for failure to state a claim, as occurred in Nicholson. 
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What is meant by "flowed directly" is fully defined within Georgia law on proximate 

causation. Georgia has rejected a "but for" causation scheme and held that directly flowed 

means, basically, proximate causation. See American Ass 'n. of Cab Companies, Inc. v. Parham, 

291 Ga. App 33, 661 S.E.2d 161 (2008). There a passenger in a cab suffered personal injuries 

through a vehicle collision. He sued the cab company for those personal injuries and as well 

asserted a RICO claim premised upon theft by deception on the grounds that the company had 

misrepresented its insurance status. He claimed that had the company not misrepresented its 

insurance status, it would not have been in a position to issue a cab to the driver who picked him 

up and therefore the driver would not have driven him into the collision, and so he would not 

have suffered injury. The court had no trouble rejecting this argument by noting that the 

proximate cause of his personal injuries was the driver's negligence, not the misrepresentation. 

Clearly, that is the meaning of flowed directly. 

This interpretation is reinforced by another aspect of the Parham case. The jury trial in 

Parham was bifurcated, with the RICO action being tried after a finding of negligence in the 

driving. The cab company moved for directed verdict on the issue of causation claiming that its 

alleged misrepresentations to an insurance commissioner could not be the proximate cause of 

injury. The court agreed with that defense only insofar as any claims of personal injury were 

concerned. The court found, however, that misstatements to an insurance commissioner of the 

financial status of the cab company had resulted in its operation with less than necessary reserves 

to satisfy a judgment. The plaintiff had difficulty satisfying the judgment obtained. Therefore, 

the court concluded that the damages (including to collect) could flow from the RICO predicate 

(misrepresentation). The lesson here is clear: the specific problem the Plaintiff had flowed 

directly from financial misrepresentations. 
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Other courts have similarly clarified the meaning of "directly flowed". For example, an 

employee who refuses to participate in an allegedly fraudulent scheme which would violate 

RICO laws and whose employment is terminated for that refusal, does not have standing to sue 

under RICO. The courts have held that the injury (termination) stemmed from refusal to 

participate in the scheme rather than the solicitation to participate, which solicitation would be 

violative of RICO. Nicholson, supra. Comparably, in a case alleging fraudulent 

misrepresentations by a physician in supposedly writing medical articles which falsely claimed 

an uncommonly high success rate with his procedures, the proximate cause element was missing 

because the Plaintiff herself had not read the medical journals. Mullen v. Nezhat, 223 Ga. App. 

278, 477 S.E.2d 417 (1996). 

Plaintiffs' Count VIII fails to meet the mandatory pleading conditions for asserting the 

RICO claim since it does not allege and cannot show that Plaintiffs' injuries flowed directly from 

the alleged specific crimes listed in O.C.G.A. § 16-14-3(9)(A). In Count VIII it is alleged that 

false statements were made to the Georgia Department of Human Resources. Even assuming Dr. 

Robbins did such - which is denied - Plaintiffs do not and cannot allege that the injury 

complained of herein (presumably Mr. Desmond paid for the deceased to enroll as a student in 

Narconon and death followed from heroin usage) flowed directly from statements by anyone to 

the Georgia Department of Human Resources, much less statements by Dr. Robbins. 

Plaintiffs' Complaint as Amended shows the impossibility of making such an allegation. 

Plaintiffs' Amended Complaint, at paragraph 64 establishes that the patient died from cardio 

pulmonary arrest secondary to heroin overdose. The Amended Complaint further demonstrates 

that the deceased entered the Narconon program pursuant to the requirements of a drug court in 

the State of Florida. The deceased was charged with possession of cocaine and possession of 
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drug paraphernalia, a violation of Florida law. The deceased was under the jurisdiction of the 

Brevard County (Florida) Drug Court and his case was being adjudicated by a Florida judge. 

(Amended Complaint | f 47 - 49). The deceased was represented by Florida counsel, who 

suggested to the deceased's parents that they attempt to find a rehabilitation alternative to the 

Florida system. The parents contacted Narconon. (Amended Complaint, f̂ij 50-51). Following 

contact between an individual identified as Lisa Moody (and not claimed to be Dr. Robbins) and 

some unidentified personnel of the Florida court, a decision was made by the judge to permit the 

deceased to enter Narconon. Paragraph 54 of Plaintiffs' Amended Complaint, which asserts that 

"the drug court's approval of the program was based on the express and false statements made by 

agents of Narconon of Georgia" must be construed as true for the purposes of this Motion, and 

that allegations defeats the RICO claim that forms the basis of this case. The injury flowed 

directly from the deceased's use of heroin; at most injury flowed only indirectly from a decision 

of the Florida drug court to accept the Narconon program. Statements made to the Georgia DHR 

at some unspecified time are too remote as to provide the causation element under Georgia law. 

It should be noted further that Plaintiffs can assert no claim under O.C.G.A. § 16-10-20 

in connection with any false statements allegedly made to officials of a Florida court. Section 

16-10-20 is clear that it has reference only to false allegations allegedly made "in any matter 

within the jurisdiction of any department or agency of state government or the government of 

any county, city or other political subdivision of this state". False statements to a non-Georgia 

entity simply do not establish the basis for a predicate act. Gentry v. Volkswagen of America, 

Inc., 238 Ga. App. 785, 531 S.E.2d 13 (1999). 

While the claim of misrepresentation to the Florida court cannot form the basis of a 

RICO claim under § 16-10-20, fact that the Florida drug court made the relevant decision shows 
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that the injuries alleged cannot flow directly from any claimed misrepresentation to the Georgia 

Department of Human Resources. The Amended Complaint alleges at most that injuries flowed 

proximately from a decision made by a Florida court. The Department of Human Resources of 

Georgia did not permit Patrick Desmond into the Narconon program, and therefore no RICO 

claim arises under this statute. 

COUNT IX 

MAIL FRAUD 

Mail fraud in violation of 18 U.S.C.A. § 1343 may form a predicate act allowing for 

liability under the Georgia RICO statute. However, there are definite and very strict 

requirements for pleading a RICO action premised upon mail fraud. In a situation where there 

are multiple defendants the complaint must, at a minimum, specify what each defendant did 

wrong with particularity. Defendants cannot simply be "lumped together" in allegations of 

fraud. Brooks v. Blue Cross and Blue Shield of Florida, Inc., 116 F.3d 1364 (11 t h Cir. 1997) 

supra. As was noted in Vicom, Inc. .v. Harbridge Merchant Servs., Inc. 20 F.3d 771, 777-78 (7 t h 

Cir. 1994). 

Because fair notice is 'perhaps the most basic consideration' 
underlying Rule 9(b) wright & Miller, supra § 1298, at 648, the 
plaintiff who pleads fraud must 'reasonably notify the defendants 
of their purported '**59[ role in the scheme.' Midwest Grinding 
Co. v. Spitz, 976 F.2d [1016, 1020 (7 t h Cir. 1992) ] . Therefore in a 
case involving multiple defendants ...'the complaint should inform 
each defendant of the nature of his alleged participation in the 
fraud.' DiVittorio [v. Equidyne Extrative Indus., Inc., 822 F.2d 
1242, 1247 (2d Cir. 1987) ] ; see also Mills v. Polar Molecular 
Corp., 12 F.3d 1170, 1175 (2d Cir. 1993). ('Rule 9(b) is not 
satisfied where the complaint vaguely attributes the alleged 
fraudulent statements to 'defendants'; Balabanos v. North Am. Inv. 
Group, Ltd.,708 F. Supp. 1488, 1493 (N.D. 111. 1988) (stating that 
in cases involving multiple defendants 'the complaint should 

9 



inform each defendant of the specific fraudulent acts that constitute 
the basis of the action against the particular defendant'). 

The Viacom court held that defendants could not simply be "lumped together" and went 

on to list cases in which dismissal was affirmed because the complaint was "bereft of any detail 

concerning who was involved in each allegedly fraudulent activity. Instead the complaint 

'lumped all the defendants together'". Id at 778. 

In cases involving mail fraud, it is absolutely necessary for Plaintiff to allege the 

particulars of the claimed mail or wire fraud. Specifics must be given as to times or people or 

documents involved. Failure to show when the supposed predicate act occurred is likewise fatal. 

Gregoris Motors v. Nissan Motor Corp. in USA 630 F.Supp. 902 (E.D. N,Y. 1986). The 

Gergoris court dismissed a RICO claim based on mail fraud and held: 

Allegations of unnamed dealers committing acts somewhere 
between 1980 and 1983 does not meet even the notice pleading 
requirements of Rule 8(a) FRCP. In no case are the particular 
means of the presumed mail or wire fraud stated. There are no 
specifics as to times or people or documents involved in the false 
orders. Things such as the time, place and person to whom the 
communications were made must be shown. Wat 913 

Simply stated, sweeping allegations lacking specificity do not meet the burden for setting 

forth a mail fraud claim with particularity. Allegations of "multiple occasions" of mail or wire 

fraud does not meet the standard imposed by Rule 9(b). Where an amended complaint lacked 

"such essential details as the date or time of any telephone conversations related to the alleged 

scheme to defraud, or the identification of specific mailings used in the scheme to defraud" the 

complaint was subject to dismissal. Gore v. Eichholz, 92 U.S. Dist. Lexis 5998 (1992). 

Count IX fails under this clear authority. Dr. Robbins is never addressed separately but 

just "lumped in" with all Defendants. Paragraph 172 is totally deficient as to whom 

10 



communications supposedly were made, when they were made, and how they were supposedly 

fraudulent. There is absolutely nothing specific as to Dr. Robbins in paragraph 172 or anywhere 

in Count IX. Indeed, the only place at which Plaintiff attempts to give any actual particulars of 

mail fraud, paragraph 173, does not mention Dr. Robbins. The time, place and content of the 

false mailed item attributed to this Defendant are nowhere described. Further, this Count does 

not even claim that false information was sent to Plaintiffs; rather it alleges only that false 

information was sent to a Florida drug court, Desmonds' criminal defense attorney and a court in 

Tennessee. It is well settled that a plaintiff lacks standing to assert, as a basis for mail fraud, 

misrepresentation directed toward another person or entity. Byrne v. Nezhat, 261 F.3d 1075 (11 t h 

Cir. 2001). 

In sum, Plaintiffs do not state a mail fraud RICO predicate act against Dr. Robbins 

because there is no separate allegation of what she supposedly did wrong, nor is there any 

detailed description of mail fraud by her. Where a complaint alleges insufficient facts regarding 

the use of mails for court to have any notion of how that activity fit into the supposed pattern of 

RICO conduct, dismissal for failure to state a claim is appropriate. Mills v. Fitzgerald, 668 

F.Supp. 1554 (N.D. Ga. 1987). 

COUNT X 

THEFT BY DECEPTION 

Pursuant to O.C.G.A. § 16-14-3(9)(A)(ix), theft by deception under O.C.G.A. § 16-8-3 

can serve as a predicate for a Georgia RICO claim. Of course, the elements of that statute must 

be met, not the least of which is that there must have been a felony committed. Defendant 

submits that the Amended Complaint before this Court fails to state a claim of a viable predicate 

act under this statute. 
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In the interest of time, Defendants wil l readopt the arguments already made as to the 

failure to specify with particularity what Dr. Robbins supposedly did to deceive anyone out of 

any property. As noted in the preceding section, the allegations of Count X are defective 

because they simply "lump" Dr. Robbins with all other Defendants without particularizing what 

she herself is alleged to have done. Nor do the allegations show that the injury flowed directly 

from the violation as required as a theft by deception predicate act. Longino v. Bank of Ellijay, 

228 Ga. App. 37, 491, S.E.2d 81 (1997). 

Plaintiffs must show that injury "flowed directly from defendants' misrepresentations . . . 

not merely that his injury was an eventual consequence of the misrepresentations or that he 

would not have been injured but for the representations." Maddox v. Southern Engineering, 

supra at 806. The only predicate act even suggested by paragraph 176 is that misrepresentations 

supposedly were made concerning Narconon's compliance status with some unstated 

Department of Human Resources rules. Whether it is one rule or twenty is not stated. 

Supposedly, misrepresentations to a Florida drug court, a Tennessee court and Bradley Taylor's 

father somehow resulted in Patrick Desmond being deprived of property. The fatal flaw here is 

that Plaintiffs fail to set forth particulars of how Dr. Robbins created or confirmed an impression 

of anything on the part of any of these individuals or failed to correct an existing impression of 

those individuals. The complaint is totally silent as to how some "deceitful means or artful 

practice" by Dr. Robbins led to a loss of property by Mr. and Mrs. Desmond. 

Basically, the allegations of this Count are a jumble of claims which, when examined 

carefully, do not meet the provisions of O.C.G.A. § 16-8-3. In the first place, subparagraphs (b) 

and (c) cannot form the predicate of a RICO act because they address future performance. The 

statute in question prohibits deceit of "an existing fact or past offense". The statute means what 
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it says and contemplates misrepresentation as to an existing fact, not false representations as to 

performance of a future fact. Cori v. State, 133 Ga. App. 244, 211 S.E.2d 183 (1974). Things 

that plaintiffs claim they were told would happen in the future address not present facts but 

future expectations. See also, Mathis v. State, 161 Ga. App 251, 288 S.E.2d 317 (1982). 

In the subparts of paragraph 176 that do not invoke future performance, Plaintiffs 

fundamentally contend there was a non-disclosure about supposed non-compliance with some 

unspecified Georgia DHR regulations. Paragraph 176 alleges Narconon "did not provide to the 

Florida drug court, Plaintiffs Patrick and Mary Desmond, the Tennessee Court and Bradley 

Taylor's father the following particulars: (a) that Narconon was licensed to provide residential 

rehabilitation treatment and (d) that Narconon was otherwise in compliance with applicable DHR 

rules." This is a claim for non-disclosure of non-compliance. 

Construed most favorably to the Plaintiffs, what this Count alleges is that by some 

fraudulent means not stated with any particularity as to Dr. Robbins, someone did not disclose 

supposed non-compliance by someone with un-cited regulations and therefore Dr. Robbins 

committed a crime because she did not make contrary disclosures to people with whom she had 

no contact. The record is quite clear that Dr. Robbins had no legal ability to address the Florida 

court, the Tennessee court or the parents of students such as Mr. Taylor or the Desmonds Dr. 

Robbins' contact with this patient was in the context of someone who was to be rehabilitated for 

substance abuse within a Georgia facility. O.C.G.A. § 26-5-17 imposes a ban upon revealing 

information concerning people in this kind of program. The statute states as follows: 

...the records and name of any drug dependent person who seeks 
or obtains treatment, therapeutic advice, or counsel from any 
program licensed under this chapter shall be confidential and shall 
not be revealed except to the extent authorized in writing by the 
drug dependent person affected...furthermore any communication 
by such drug dependent person to an authorized employee of any 
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holder of a license shall be deemed confidential;... 

While Plaintiffs would claim failure to disclose non-compliance with the Department of 

Human Resources regulations as a predicate act, they ignore the question of whether the 

supposed non-compliance with a rule or regulation can underpend a violation under O.C.G.A. 

§ 16-8-3. That statute prohibits falsely creating another's "impression of an existing fact or past 

event". It is respectfully submitted that non-compliance with a regulation is not a "fact" within 

the meaning of O.C.G.A. § 16-8-3 unless there has been a finding by the appropriate agency of 

non-compliance. Defendant has found no case in which supposed non-compliance with a 

regulation has been construed as a predicate "fact" for RICO violation unless and until it is 

determined by the appropriate authority that non-compliance exists. It is submitted that non

compliance cannot be a fact until it is has been appropriately determined that there is non

compliance. In this regard, Plaintiffs' own Amended Complaint states that Narconon was 

licensed. (Amended Complaint, U 167(a)). 

The Georgia Department of Human Resources is the state agency given exclusive power 

to enforce O.C.G.A. § 26-5-1 et seq (Drug Abuse Treatment and Education Program) and the 

rules and regulations promulgated thereby. O.C.G.A. § 26-5-18. These are the rules from which 

the claimed RICO predicate act arose. There is no private right of action given to the general 

public under this Act to enforce these rules. The Georgia Department of Human Resources is the 

sole entity to say whether or not any drug treatment center is non-compliant with the Act. The 

foregoing is especially relevant in the context of this discussion because violations of the DHR 

rules and regulations are at most punishable as a misdemeanor. O.C.G.A. § 26-5-19. Georgia's 

Supreme Court has held that misdemeanors are not included in the definition of racketeering 

activity. Clark v. Security Life. Ins. Co., 270 Ga. 165, 509 S.E.2d 602. It is clear from this 
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reading of the Supreme Court's decision that it is unwilling to import misdemeanor conduct into 

RICO claims. 

Finally, Plaintiffs' Amended Complaint Count X ultimately relies as predicate acts upon 

an omission directed at a third person, which will not support the claim. Plaintiffs simply do not 

have standing to assert a claim based on misrepresentations to other people. Johnson Enterprises 

v. FPL Group, Inc., 162 F.3 r d 1290 (11 t h Cir. 1998). In Byrne v. Nezhat, 261 F3 1075 (2001), a 

patient unhappy with her doctor alleged that other patients may have been billed for care they did 

not receive. The court held there was no standing to make such a RICO claim. In particular, the 

court held that the plaintiff lacked standing to bring a claim based on an alleged 

misrepresentation to a third party. This decision is in accord with basic Georgia law holding that 

there can be no recovery in fraud where a misrepresentation is made to a third party. Steiner v. 

Northside Bldg. Supply. Co Inc.,202 Ga. App. 843, 415 S.E.2d 688 (1992). 

Based on the foregoing, it is submitted that Plaintiffs' Amended Complaint does not set 

forth with particularity two viable predicate acts sufficient to form the basis of a RICO claim 

against these Defendants, and accordingly Defendants pray that their Motion be inquired into and 

sustained. 

CONCLUSION 

DATED this 3 day of April, 2012. 

Respectfully submitted, 

WEINBERG, WHEELER, 
HUDGNS, GUNN & DlALfTXT" 

Robert G. Tanner 
3344 Peachtree Road 
Suite 2400 
Atlanta, GA 30326 
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